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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


TUESDAY, MARCH 29, 1955 


Untrep States Senate, 
SuscomMitrese To Review Operation oF 
Articte VII or THe Status or Forces Treaty 
or THE ComMITTEE ON ARMED SERVICES, 
Washington, D. C. 

The subcommittee consisting of Senators Ervin (chairman) and 
Flanders, met, pursuant to notice, at 2:35 p. m., in room 212, Senate 
Office Building. 

Present: Senators Ervin (presiding) and Flanders. 

Also present : Monroe Leigh, Assistant General Counsel for Inter- 
sitinel Affairs, Department of Defense; Guerin Todd, Assistant 
Counsel, Department of Defense; William Lang, Assistant -Counsel, 
Department of Defense; Brig. Gen. Geor ge W. Hickman, Jr. ™ Assist- 
ant Judge Advocate General for Civil Law, Department of the Army; 
Col. Howard S. Levie, Chief, International Affairs Division, Judge 
Advocate General’s Office, Department of the Army; A. J. Esgain, 
Chief, International Law Branch, Judge Advocate General’s Office, 
Department of the Army; Comdr. B. H. Brittin, United States Navy, 
Lt. William H. Watts, Office of the Judge Advocate General, Depart- 
ment of the Army. 

Also present: John A. Calhoun, administrative assistant to Senator 
Flanders, and T. Edward Braswell, Jr., of the committee staff. 

Senator Ervin. I would just like to make a very brief statement 
about the purpose of this subcommittee meeting. The purpose of this 
meeting of the subcommittee is to review the operation of article VII 
of the Status of Forces Treaty. This provision provides for the 
jurisdictional arrangement between the United States and the NATO 
countries with regard to the criminal jurisdiction which the NATO 
governments exercise over United States troops stationed in the 
NATO countries. 

Since the discussion may involve classified material this meeting 
will be in executive session. The Department of Defense witnesses 
may thereafter delete from the executive transcript any classified ma- 
terial preliminary to printing and distribution. Is this procedure 
satisfactory to the Department of Defense ? 

Mr. Leten. Yes, sir; it is. 

Senator Ervin. For the purpose of the record, the Chair would 
like to refer to two documents. In a letter of August 31, 1954, to 
Senator Saltonstall, Senator Flanders stated that— 
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I have long wondered as to how our enlisted men and women are faring when 
they are turned over to foreign courts for misdemeanors and crimes alleged 
during their off-duty hours. I am raising the question as to whether the Armed 
Services Committee should make an investigation of the working of this treaty. 

I am therefore suggesting that you put it on the list of suggestions for com- 
mittee consideration to be taken up next session or even after the fall election. 

I might add Senator Saltonstall was then chairman of the Armed 
Services Committee. This letter was the initial suggestion which 
resulted in the appointment of this subcommittee. It should also be 
noted that the committee received from the Department of Defense 
during the last Congress information regarding United Sates troops 
subject to foreign jurisdiction. 

On January 28, 1955, the Chair received a letter from Senator 
Russell regarding an establishment of this subcommittee to review the 
operation of article VII of the Status of Forces Treaty. This letter 
will be placed in the record. 

Hon. Sam J. Ervin, Jr., 
United States Senate, Washington, D. C. 

Dear SENATOR Ervin: I am writing to request that you serve as chairman of a 
Subcommittee To Review Operation of Article VIT of Status of Forces Treaty, 
composed of yourself and Senator Flanders. 

The purpose of the subcommittee is to hold such meetings and briefings as are 
necessary to maintain familiarity with the operation of article VII of the Status 
of Forces Treaty and the operation of the treaty, insofar as it relates to criminal 
jurisdiction not waived by host countries in which United States forces are 
stationed. 

Mr. Braswell has been designated as the staff member to assist the subcom- 
mittee, in addition to his other duties. 

Sincerely, 

The NATO Status of Forces Treaty, which was agreed to by the 
Senate on July 15, 1953, defines the legal status of militar y forces of 
one NATO power stationed in the territory of another. Article VII 
of the treaty concerns the criminal jurisdiction over military members 
and civilian components of the sending state. Generally the treaty 
recognizes jurisdiction of the host country only over offenses which 
are civilian in nature and which are committed while off duty. The 
treaty further provides that whenever a member is prosecuted by the 
“receiving state” he will be entitled to a speedy trial, a statement. of 
charges, to be confronted with witnesses against him, and counsel. 

The treaty provides that the host state may waive its jurisdiction. 
The cognate resolution adopted by the Senate provides for meticulous 
surveillance by United States officers in all cases where the host coun- 
try does not waive its jurisdiction, This resolution provides that in 
such cases the military commander of the accused soldier will examine 
the laws of the host state, and where it appears that the soldier would 
be denied constitutional rights he would enjoy in the United States 
the authorities of the host state will be requested to waive jurisdiction. 

If jurisdiction is not waived, notification through channels will be 
made to the Armed Services Committees of the Senate and House. 

Also, similar notification will be given when United States soldiers 
tried in foreign courts do not receive the procedural guaranties enu- 
merated in the treaty. The full text of article VII and the cognate 
resolution together with article I, which contains important defini- 
tions, will be inserted in the record. 
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ARTICLE I 


1 


in this Agreement the expression 

(a) “force” means the personnel belonging to the land, sea, or air armed 
services of one Contracting Party when in the territory of another Contract- 
ing Party in the North Atlantic Treaty area in connexion with their official 
duties, providing that the two Contracting Parties concerned may agree 
that certain individuals, units or formations shall not be regarded as con- 
stituting or included in a “force” for the purposes of the present Agreement ; 

(bd) “civilian component” means the civilian personnel accompanying a 
force of a Contracting Party who are in the employ of an armed service 
of that Contracting Party, and who are not stateless persons, nor nationals 
of any State which is not a party to the North Atlantic Treaty, nor nationals 
of, nor ordinarily resident in, the State in which the force is located; 

(c) “dependent” means the spouse of a member of a force or of a civilian 
component, or a child of such member depending on him or her for support; 

(d)“sending State” means the Contracting Party to which the force 
belongs ; 

(e) “receiving State’ means the Contracting Party in the territory of 
which the force or civilian component is located, whether it be stationed 
there or passing in transit; 

(f) “military authorities of the sending State’ means those authorities 
of a sending State who are empowered by its law to enforce the military 
law of that State with respect to members of its forces or civilian com- 
ponents ; 

(yg) “North Atlantic Council” means the Council established by Article 
9 of the North Atlantic Treaty or any of its subsidiary bodies authorised 
to act on its behalf. 

2. This Agreement shall apply to the authorities of political subdivisions 
of the Contracting Parties, within their territories to which the Agreement 
applies or extends in accordance with Article XX, as it applies to the central 
authorities of those Contracting Parties, provided, however, that property owned 
by political subdivisions shall not be considered to be property owned by a 
Contracting Party within the meaning of Article VIII. 


ARTICLE VII 


1. Subject to the provisions of this Article, 

(a) the military authorities of the sending State shall have the right to 
exercise within the receiving State all criminal and disciplinary jurisdiction 
conferred on them by the law of the sending State over all persons subject 
to the military law of that State; 

(b) the authorities of the receiving State shall have jurisdiction over the 
members of a force or civilian component and their dependents with respect 
to cffences committed within the territory of the receiving State and punish- 
able by the law of that State. 

2. (a) The military authorities of the sending State shall have the right to 
exercise exclusive jurisdiction over persons subject to the military law of that 
State with respect to offences, including offences relating to its security, punish- 
able by the law of the sending State, but not by the law of the receiving State. 

(b) The authorities of the receiving State shall have the right to exercise ex- 
clusive jurisdiction over members of a force or civilian component and their 
dependents with respect to offences, including offences relating to the security 
of that State, punishable by its law but not by the law of the sending State. 

(c) For the purposes of this paragraph and of paragraph 3 of this Article a 
security offence against a State shall include. 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating to official secrets 
of that State or secrets relating to the national defence of that State. 

5. In cases where the right to exercise jurisdiction is concurrent the following 
rules shall apply: 

(a) The military authorities of the sending State shall have the primary right 
to exercise jurisdiction over a member of a force or of a civilian component in 
relation to 

(i) offences solely against the property or security of that State, or offences 
solely against the person or property of another member of the force or 
civilian component of that State or of a dependent ; 

(ii) offences arising out of any act or omission done in the performance 
of official duty. 
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(b) In the case of any other offence to the authorities of the receiving State 
shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic con- 
sideration to a request from the authorities of the other State for a waiver of 
its right in cases where that other State considers such waiver to be of particu- 
lar importance. 

t. The foregoing provisions of this Article shall not imply any right for the 
nilitary authorities of the sending State to exercise jurisdiction over persons who 
are nationals of or ordinarily resident in the receiving State, unless they are 
mempbers of the force of the sending State. 

5. (a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian component or their depend- 
ents in the territory of the receiving State and in handing them over to the 
authority which is to exercise jurisdiction in accordance with the above previsions. 

(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or civilian 
component or a dependent. 

(c) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands of 
the sending State, remain with that State until he is charged by the receiving 
State. 

6. (a) The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offences, and in the 
collection and production of evidence, including the seizure and, in proper cases, 
the handing over of objects connected with an offence. The handing over of 
such objects may, however, be made subject to their return within the time 
specified by the authority delivering them. 

(b) The authorities of the Contracting Parties shall notify one another of the 
disposition of all cases in which there are concurrent rights to exercise juris- 
diction. 

7. (a) A death sentence shall not be carried out in the receiving State by the 
authorities of the sending State if the legislation of the receiving State does not 
provide for such punishment in a similar case. 

(b) The authorities of the receiving State shall give sympathetic considera- 
tion to a request from the authorities of the sending State for assistance in carry- 
ing out a sentence of imprisonment pronounced by the authorities of the sending 
State under the provision of this Article within the territory of the receiving 
State. 

8. Where an accused has been tried in accordance with the provisions of this 
Article by the authorities of one Contracting Party and has been acquitted, or 
has been convicted and is serving, or has served his sentence, or has been par- 
doned, he may not be tried again for this same offence within the same territory 
by the authorities of another Contracting Party. However, nothing in this para- 
graph shall prevent the military authorities of the sending State from trying 
a member of its force for any violation of rules of discipline arising from an act 
or omission which constituted an offence for which he was tried by the authorities 
of another Contracting Party. 

9. Whenever a member of a force or civilian component or a dependent is 
prosecuted under the jurisdiction of a receiving State he shall be entitled— 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or charges 
made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses in his favour, if 
they are within the jurisdiction of the receiving State; 

(e) to have legal representation of his own choice for his defence or to 
have free or assisted legal representation under the conditions prevailing 
for the time being in the receiving State; 

(f) if he considers it necessary, to have the services of a competent 
interpreter ; and 

(g) to communicate with a representative of the Government of the 
sending State and, when the rules of the court permit, to have such a 
representative present at his trial. 
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10. (a) Regularly constituted military units or formations of a ferce shall 
have the right to police any camps, establishments or other premises which 
they occupy as the result of an agreement with the receiving State The military 
police of the force may take all appropriate measures to ensure the maintenance 
of order and security on such premises. 

(b) Outside these premises, such military police shall be employed only 
subject to arrangements with the authorities of the receiving State and in 
liaison with those authorities, and insofar as such employment is necessary to 
maintain discipline and order among the members of the force. 

11. Each Contracting Party shall seek such legislation as it deems necessary 
to ensure the adequate security and protection within its territory of installa 
tions, equipment, property, records and official information of other Contracting 
Parties, and the punishment of persons who may contravene laws for that 
purpose. 


RESOLUTION OF RATIFICATION, WITH RESERVATIONS, AS AGREED TO BY THE SENATE 
ON JULY 15, 1953 


Resolved (two-thirds of the Senators present concurring therein), That the 
Senate Advise and consent to the ratification of Executive T, Fighty-second Con- 
gress, Second Session, an agreement between the parties to the North Atlantic 
Treaty Regarding the Status of their Forces, signed at London on June 19, 
1951. 

It is the understanding of the Senate, which understanding inheres in its 
advice and congent to the ratification of the Agreement, that nothing in the 
Agreement dimimishes, abridges, or alters the right of the United States of 
America to safeguard its own security by excluding or removing persons whose 
presence in the United States is deemed prejudicial to its safety or security, and 
that no person whose presence in the United States is deemed prejudicial to 
its safety or security shall be permitted to enter or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the Senate 
that: 

1. The criminal jurisdiction provisions of Article VII do not constitute a 
precedent for future agreements; 

2. Where a person subject to the military jurisdiction of the United States is to 
be tried by the authorities of a receiving state, under the treaty the Commanding 
Officer of the armed forces of the United States in such state shall examine the 
laws of such state with particular reference to the procedurel safeguards con- 
tained in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, under all the circumstances 
of the case, there is danger that the accused will not be protected because of the 
absence or denial of constitutional rights he would enjoy in the United States, 
the commanding officer shall request the authorities of the receiving state to 
waive jurisdiction in accordance with the provisions of paragraph 3 (c) of 
Article VII (which requires the receiving state to give “sympathetic considera- 
tion” to such request) and if such authorities refuse to waive jurisdiction, the 
commanding officer shall request the Department of State to press such request 
through diplomatic channels and notification shall be given by the Executive 
Branch to the Armed Services Committee of the Senate and House of Represent- 
atives. 

4. A representative of the United States to be appointed by the Chief of Diplo- 
matic Mission with the advice of the senior United States military representative 
in the receiving state will attend the trial of any such person by the authorities of 
a receiving state under the agreement, and any failure to comply with the pro- 
visions of paragraph 9 of Article VII of the agreement shall be reported to the 
commanding officer of the armed forces of the United States in such state who 
shall then request the Department of State to take appropriate action to protect 
the rights of the accused, and notification shall be given by the Bxecuive 
Branch to the Armed Services Committees of the Senate and House of Repre- 
sentatives. 


In addition to the NATO Status of Forces Agreement, the United 
States has a number of bilateral executive arrangements with other 
nations regarding criminal jurisdiction over United States troops in 

64643—55——2 
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those countries. The bilateral executive agreements with the non- 
NATO countries will also be examined. 

We have from the Department of Defense Mr. Monroe Leigh, 
Assistant General Counsel for International Affairs, and Brig. Gen. 
George W. Hickman, Jr., Assistant Judge Advocate General of the 
Army, who will review the operation of the Status of Forces Agree- 
ment and executive arrangements during 1954. 

Senator, do you desire to enter any statement in the record at this 
point ¢ 

Senator FLANpDERS. My only statement would be the informal one 
that while there are 2 or 3 cases that have come up, one at least 
well known and the other not unknown, this is in no sense a matter 
of prosecution and defense. Just what would seem to be the normal 
thing to do which is as you know a much-criticized arrangement to 
take a look to see how it is working out. 

That as far as I am concerned is the sole purpose of this subcom- 
mittee’s work, but I do feel very strongly that we should take a look 
at that from time to time. 

Senator Ervin. It is all right for you to speak. 


TESTIMONY OF MONROE LEIGH, ASSISTANT GENERAL COUNSEL 
FOR INTERNATIONAL AFFAIRS, DEPARTMENT OF DEFENSE 


Mr. Leigu. My name is Monroe Leigh. My title is Assistant Gen- 
eral Counsel. 1 am appearing here by designation of Governor 
rucker, former Governor of the State of Michigan, who is the 
General Counsel of the Department of Defense. General Hickman, 
who is on my right, is here also as a representative of the Depart- 
ment of Defense. We will work together in the presentation and 
our colleagues will assist us wherever special points come up. 

I understand that the subcommittee is perteutarly interested 
article VII of the Status of Forces Treaty— 

Senator FLanpers. May I just make inquiry ¢ You represent. the 
Department of Defense and not either 1 of 3 services in this respect, 

Mr. Leien. That is true both as to myself and as to General Hick- 
man. General Hickman has been designated by the Department of 
Defense to be a spokesman for the Department. 

I was referring to article VII of the Status of Forces Treaty and 
stating our understanding that you wanted us to give an account of 
how the treaty is working out in practice and whether it is a satis- 
factory instrument for regulating the status of American troops who 
may be serving in NATO countries abroad. 

May I say at the outset that we are very happy indeed to have this 
opportunity to report to you on this subject ? 

Unfortunately a very wide currency has been given to grossly 
distorted accounts of a few cases such as the Keefe case. 

These distortions have obscured, we think, the real issues at stake 
and we firmly believe a frank account of the true facts in a few of 
these cases should dispel a great deal of the criticism which has been 
voiced. 

We hope to convince the members of the subcommittee, on the basis 
of the evidence which we will present, that on the whole the treaty 
has been working out very satisfactorily. 
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We believe that while there is, as always in matters of this sort, 
ample reason to be vigilant, there is no reason whatsoever to be 
alarmed about the practical working of this treaty. 

The reasons for our conclusions may be summarized as follows: 
First, we obtain, as the statistics will show. a little later. a very high 
percentage of waivers. 

That is to say that in the cases where the foreign government is 
entitled to exercise jurisdiction as its primary right, they, in a very 
high percentage of cases, waive their jurisdiction with the effect that 
yur — tion passes to our military authorities abroad. 

For example, our figures will show that NATO nations operating 
under the Status of Forces Agreement have waived their jurisdiction 
in about 67 percent of the cases subject to their jurisdiction. 

Second, only a very sma!! percentage of the persons subject to for 
eign jurisdiction end up in foreign jails; only about 1.3 percent. I 
think the figures will show. ‘Third, our commanders and judge advo- 
cates in the field with a few exceptions which we will discuss later 
have reported that the application of the treaty has not had a detri- 
mental effect on either the mission or the morale of the forces under 
their command. 

We do not of course, say that the reasons listed above are an in- 
fallible guide to a sound judgment; nor have we ever claimed that 
the treaty is perfect. We do say, however, that on the basis of 
present evidence it appears to be working very satisfactorily. 

1 would like to take a moment to comment on the fact. the _ we are 
meeting in executive session. I regret that this is necessary, but I am 
reassured by the knowledge that as much of the transcript will later be 
made public as possible. 

I think it is particularly important that the record show that the 
reason for meeting in executive session is not to conceal the facts about 
the implementation of the Status of Forces Treaty. ‘That treaty is al- 
ready of course in the public domain; there is nothing classified about 
it. Nor is there anything classified about the trial of any individual 
under the terms of the treaty. Not one jot or tittle of the record of 
any Status of Forces trial has been classified. The Department of 
Defense is prepared to give the facts about any individual case as soon 
as these facts can be collected. 

Nor are the overall statistics regarding the number of trials, waivers, 
convictions, and jail sentences ¢ ‘lassified.. We will make all that avail- 
able to the subcommittee on an unclassified basis, just as we did last 
fall. 

The only thing which requires us to meet. in executive session is the 
fact. that in order to explain some of our figures we may have to dis 
cuss some of the base rights agreements which exist apart from the 
Status of Forces Agreements. In some cases even the jurisdictional 
provisions of these base rights agreements have been classified at the 
request of foreign governments. The more far-reaching the juris- 
dlictional concessions, the more strongly have the foreign governments 
insisted that the details of our confidential diplomatic agreements not 
be made public. To breach these confidences could only work to the 
detriment of those who are the beneficiaries of the confidential con- 
cessions, namely, the United States forces in foreign countries. 

We are, of course, prepared to explain all these c ‘onfidential arrange- 
ments to the subcommittee. 

















s ARTICLE VII, NATO STATUS OF FORCES TREATY 


It will be recalled that last year at this time, in response to a letter 
from Senator Saltonstall, representatives of the Department of De- 
fense made a presentation on the same subject to the staif of the Armed 
Services Committee. 

The Judge Advocate General of the Army, General Brannon, was 
designated as the Department of Defense representative for that pres- 
entation. His remarks covered the period from January 1953 
through November 30, 1953. 

Last fall the chief counsel of this committee again requested the 
De partment of Defense to be prepared to make a similar presentation 

it the beginning of the 84th Congress on this subject. 

The committee will have in its files, of course, the detailed report 
which was made by General Brannon last year which sets forth the 
jurisdictional arrangements which then existed throughout the world 
on a country-by-country basis. This report also contained detailed 
tigures and statistics regarding our experience with jurisdictional ar- 
rangements in each country during the period January through 
November 1953. 

This year we propose to make a similar presentation for the year 
1954. I should also mention that we made an interim unclassified 
report to the full committee last fall covering the first 6 months of 
calendar 1954. 

Subject to the wishes of the subcommittee, our order of presentation 
today will be as follows: 

[ will first discuss the status of forces jurisdictional arrangements. 
After that I will comment on certain other types of bilateral jurisdic - 
tional arrangements. Finally, I will review very briefly what the re- 
ports and statistics from the field for the latest period demonstrate as 
to the workability of the status of forces agreement and of the various 
bilateral agreements. Thereafter, General Hickman, who has assem- 
bled an immense amount of data, will go into the matter in much 
greater detail. 

We have also assumed that the subcommittee will wish to inquire 
about particular cases and on this account have tried to anticipate 
insofar as possible, the cases of particular individual servicemen which 
may be of significant interest to the subcommittee. If we have failed 
to anticipate every such case, we shall, of course, take steps to get 
information from the field on the unanticipated cases, as soon as 
possible. 

Any discussion of this subject must inevitably begin with a dis- 
cussion of the jurisdictional provisions of the NATO Status of Forces 
Treaty 

The technical name for the treaty, of course, as many of you may 
know, is “The Agreement Between ‘the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces.” 

The treaty came into force as between the United States and the 
three prior ratifying member nations of the North Atlantic Treaty 
Organization on “August 23, 1953, after having been consented to by 
the Senate by a vote ‘of 72-15. [Since this statement was made Den- 
mark has ratified the Status of Forces Agreement. |} 

Since that time, it has come into force as between the United States 
and all the remaining members of the North Atlantic Treaty Organ- 
ization, with the exceptions of Denmark, Iceland, Italy, and Portugal. 
Further ratifications are expected. 


bntoch 


pale SERRNNET EL» 





ities. p taints) 










ARM A as 













































ARTICLE VII, NATO STATUS OF FORCES TREATY g 


I will turn now to the substantive jurisdictional provisions of the 
treaty, which are embodied in article VII. I think they may be sum- 
marized as follows: 

In a few rare cases the sending state (i. e., the United States in the 
case of our troops abroad) has exclusive jur isdiction. 

For example, where an offense is committed which is an offense 
against United States law but not against the law of the host country, 
then the United States military authorities have exclusive jurisdiction 
to try by court martial. 

That would include of course the strictly military offenses such as 
a. W. O. 1. 

Similarly, in a few rare cases the authorities of the host nation have 
exclusive jurisdiction to try. 

For example, in cases where an act is an offense against the local 
law but not against the law of the sending state. 

Apart from the foregoing rare cases, the basic scheme of article VII 
is one of concurrent jurisdiction and this is the scheme which applies 
to the vast majority of the cases which arise. 

However, article VII provides that in certain cases the concurrent 
jurisdiction of the sending state shall be primary and in certain other 
cases the concurrent jurisdiction of the receiving or host state shall be 
primary. 

[ will give examples. 

If the offense committed by a member of the visiting forces is an 
offense solely : against the prope rtv or security of the se nding state, or 
if the offense is solely against the person - property of another mem- 
ber of the force (or civilian component or of a depe ndent) of that state, 
or if the offense arises out of any act or omission done in the perform- 
ance of official duty, then the concurrent jurisdiction of the military 
authorities of the sending state shall be deemed primary. In other 
words, they have the first right to try. 

Of those three categories, “the last is the most important. That is 
the one which provides that where the offense is committed during 
the performance of official duty, then primary jurisdiction shall rest 
with the military authorities of the sending state. 

In all other cases the authorities of the receiving or host state have 
primary jurisdiction and, by consequence, the first right to try. 

Once the accused has been tried by one state, he cannot be tried 
the same country for the same offense by the other state. 

I am sure that members of the subcommittee will recall that the 
treaty is fully reciprocal and that the United States is involved both 
as a sending and as a receiving state. 

I think the statement has been made that three or four thousand 
foreign NATO troops are likely to be in this country at a particular 
time and they, insofar as their countries of nationality have accepted 
the Status of Forces Treaty, are of course covered by the Status of 
Forces Treaty. 

However, since there are so few NATO troops in this country, and 
since there are large numbers of United States troops abroad, we are 
as a practical matter almost entirely concerned with our position as 
a sending state. 

As a theoretical matter, the fact that it is reciprocal is tremendously 
important because it puts on record a universal principle which is 
accepted by all the NATO countries which have accepted the treaty. 
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It. will be seen that the division of concurrent jurisdiction between 
primary and secondary rights has the effect of retaining military con- 
trol over those activities of United States personnel abroad which are 
most important to the military function of the force and which are 
most essential to the maintenance of discipline. 

But in general when a member of the United States forces stationed 
abroad is on an off-duty status or not engaged in the performance of 
official duty, then he is subject to the primary jurisdiction of the 
local courts of the receiving or host nation in which he is stationed. 

He is, in effect, on the same basis as a tourist. 

The practical effect of the general division of jurisdiction de- 
scribed above it not fully meaningful, however, until one takes into 
account one further import: int provision of article VII of the Status 
of Forces Treaty. 

This is the provision by which the authorities of the state having 
primary jurisdiction are bound to give sympathetic consideration to 
a request from the authorities of the other state for waiver of its 
primary rights in cases where that other state considers such a waiver 
to be of “particular importance.” 

That is paragraph 3 (c) of article VII. 

It has been the policy of the Department of Defense and the mili- 
tary authorities in the field to seek waivers under the provision I have 
just referred to in every case where such request for waiver is con- 
sistent with our overall relations with the host state. 

Moreover, I am happy to report that we have found that the host 
nation is in general willing to grant waivers and return American 
service personnel to the military jurisdiction of our commanders in 
the field. 

General Hickman will have detailed figures to give you on this 
subject. A little later in our presentation we will take up the Senate 
resolution relating to the Status of Forces Agreement and what has 
been done to comply with the letter and spirit of that resolution. 

In Japan, our jurisdictional arrangements are patterned after those 
set forth inthe NATO Status of Forces Agreement. 

Formerly, as occupying power, we had exclusive jurisdiction in 
Japan. However, in the administrative agreement, negotiated under 
article IIL of the Security Treaty with Japan, we agreed to accept 
in Japan the NATO jurisdictional formula as soon as the latter be- 

came effective in Europe. 

This promise was redeemed with the signing on October 28, 1953, 
of a protocol to the Japanese Administrative Agreement of February 
28, 1952 

In certain other parts of the world United States forces enjoy what 
virtually amounts to exclusive jurisdiction. In other words, our troops 

are not ‘subject to the local criminal jurisdiction of the courts of the 
country in which they are stationed and are subject only to the juris- 
diction of our military courts-martial. 

Another type of jurisdictional arrangement is that found in the 
Philippine Base Agreement of 1947 (TIAS series 1775). By virtue 
of article XIII of that agreement, the United States is granted in 
time of war exclusive jurisdiction over any offenses committed by 
members of the Armed Forces of the United States in the Philip- 
pines. However, in time of peace, such as the present, other arrange- 
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ments are laid down which amount in practice to a division of juris- 
diction between the United States authorities and the Philippine 
authorities. 

A somewhat similar arrangement has been agreed upon between 
the United States and the United Kingdom under the Leased Base 
Agreement of 1941 (Executive agreement series 235), as supple- 
mented. 

We are prepared to go into details as to each of these types of 
jurisdictional arrangements, and we are prepared to discuss the specific 
jurisdictional arrangements in each country. However, I suggest that 
questions on this subject might more appropriately be defererd until 
I have discussed the steps which have been taken to implement the 
letter and the spirit of the Senate resolution of July 15, 1953, relating 
to the Status of Forces Agreement. 

The Senate resolution, it will be recalled, provides that the com- 
manding officer of the Armed Forces of the United States in each 
receiving state shall examine the laws of that receiving state with 
particular reference te procedural safeguards contained in the Ameri- 
can Constitution; that if in the opinion of the commanding officer 
under all the circumstances of the case there is danger that the accused 
will not be protected because of the absence or denial of constitutional 
rights he would enjoy in the United States, then the commanding officer 
shall request the authorities of the receiving state to waive jurisdiction 
in accordance with paragraph 3 (c) of article VII (which requires 
the reciving state to give sympathetic consideration to such a _re- 
quest) ; and further that if waiver is refused, the commanding officer 
shall request the Department of State to press such request through 
diplomatic channels, and notification shall be given to the Armed 
Services Committee of the two Houses of Congress. 

Pursuant to the foregoing policy, detailed studies have been made 
of the laws of the prince ipal receiving states on the Continent where 
yur troops are subject to the treaty. As of this date, no case has come 
to our attention which would require notification to the Armed Serv- 
ices Committces under the foregoing provisions of the Senate reso 
lution. 

However, paragr aph 4 of the Senate resolution calls for notification 
to the Armed Services Committees in the event of a failure to comply 
with any of the provisions of paragraph 9 of article VII of the Treaty. 

It will be recalled that paragraph 9 sets forth certain guaranties 
regarding the coduct of trial under the Status of Forces Agreement. 
During the present reporting period only one case was reported to the 
Department of Defense for notification to the Armed Services Com- 
mittees under paragraph 4 of the Senate resolution and that case was 
one in which the receiving state has recognized the error of the pro- 
ceedings and taken measures to correct them. General Hickman will 
be prepared to discuss the details of this case later. 

Paragraph 4 of the Senate resolution also calls for attendance at 
the trial of a United States representative to cbzerve whether the 
accused United States serviceman has a fair trial and all the riptits 
to which he is entitled. 

This is standard practice in all cases and, in my opinion, very care- 
ful reports are being filed by these United States representatives. 


As 1s well known, the agnettel of Defense has never regarded 


the Status of Forces Agreement, or, in fact, the related agreements 
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which we have in other countries, as embracing the optimum advan- 
tages for the United States. 

On the other hand, we have always stated that the NATO Status 
of Forces Agreement provided an acceptable minimum. 

As a matter of policy, the executive branch has undertaken to 
obtain additional safeguards over and above those provided under the 
NATO Status of Forces Agreement wherever possible, either by sup- 
plementary agreements or ~ by working out practical operating ar- 
rangements between the commanders in 1 the field and the local author- 
ities. 

We have conducted and still are conducting extensive negotiations to 
attain these policy objectives. 

At this time last year the representatives of the Department of 
Defense reported to you that there was no evidence that existing ar- 
rangements (by which jurisdiction was shared with foreign courts) 
were having a detrimental effect either on the military mission of the 
forces abroad or on troop morale. 

Last year the Status of Forces Agreement had been in effect only 
a few months; it was considered too early to analyze the effect of this 
treaty. This year there is more evidence, and I think it can be said 
in all fairness that the agreement is working out very satisfactorily. 
Our commanders in the field, with a few exceptions, indicate that that 
the operation of the agreement is not having a detrimental effect on 
the accomplishment of their military missions abroad, nor is it having 
a detrimental effect on the morale of the troops who are subject to the 
agreement. 

The exceptions relate to leniency of foreign sentences and to slow- 
ness of investigation and court disposition of cases. 

That concludes, Mr. Chairman, my formal statement, unless you 
have some questions I will ask General Hickman if he will carry 
forward his presentation on a more detailed basis. 

Senator Fianpers. Mr. Chairman, may I ask 1 or 2 questions in 
regard to this very fair report. 

Senator Ervin. Senator Flanders. 

Senator Fianpers. In the cases of countries not in the NATO agree- 
ment, do I understand that the arrangements were made with them, 
as in the case of Japan on the basis of provisions in the resolution 
which agreed to the treaty. I did not refresh my memory on that 
subject. 

Mr. Leien. Yes, that is correct. That was brought out, I think, in 
the hearings of the Status of Forces Treaty. 

At that time we had a commitment with the Japanese that if the 
Status of Forces Treaty was ratified we would give them the same 
arrangements in substance as soon as possible thereafter. We did do 
that. 

Senator FLanpers. The question that comes up in my mind in that 
connection is that it was felt that it required a treaty in the case of 
the NATO forces, but the matter was arranged otherwise than by 
treaty in at least one other case, that of Japan. 

But you feel that the authorization was covered in the report or is 
it more formally covered in the resolution ¢ 

Mr. Leien. T would say somewhat more formally. The State De- 
partment would be better qualifiied than the Defense Department to 
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speak on this point. But my understanding is that as long as article 
III of the Security Treaty with Japan contemplated that there would 
be an administrative agreement with the Japanese as to the basis on 
which our forces would be stationed there, that it was within the pur 
view of a treaty which had been accepted by the Senate. 

Senator FLanprers. Now, have similar arrangements been made 
with any other non-NATO country / 

Mr. Lerten. Yes. there have. 

And General Hickman has quite a list of the details of our arrange- 
ments In various countries. 

Senator FLanpers. I am just raising at this time the question, if 
treaty authority was required for the NATO countries, what the 
authority was for other arrangements made with other non-NATO 
countries. 

Mr. Leicn. We had agreements of course before the Status of Forces 
Treaty came into effect or before it was negotiated and my understand- 
ing has been that they were generally negotiated under the theory 
that the President had power as ( ‘ommander in Chief to make the 
necessary arrangements for troops abroad. 

But you will find an enormous range of arrangements in this field. 
Some have the positive sanction of Senate approval. Others have 
what I might call the Japanese situation. And others are much less 
formal, 

Senator FLANpers. As you know, this question of treaties, executive 
agreements, et cetera, is something about which the Senate has ex 
pressed a great deal of interest from time to time, and I was just anx 
ious to get onto the record the statements of the points of view of the 
Defense Department as to the authority in making these arrangements 
in non-NATO countries. 

Do I understand from what you have just said that you would gen 
erally feel that the President had the authority to make such arrange- 
ments? 

Mr. Leien, That was my understanding of the theory on which 
those arrangements were made, 

Senator Franpers. But then followi ing through on that same theory 
would it be your understanding that the NATO cases were incor 

vorated in that treaty so that in connection with those countries at 
east there should be no question raised ¢ 

Mr. Leico. My understanding, Senator Flanders, was that the 
NATO Treaty was a comprehensive document covering a great many 
arrangements besides j jurisdictional arrangements for our troops. For 
example, you had portions of the treaty which impinged upon the 
immigration arrangements of our country. 

You had questions about passport, questions about automobile 
licenses, a whole host of things which are covered—taxation is an- 
other example. And it was felt when you put all those together 
with the jurisdictional arrangements that a treaty was more appro- 
priate. Since it was going to ‘be ree iprocal, there was the effect which 
this would have in this country and for that reason it was appropriate 
to submit it to the Senate. 

Senator FLanpvers. Well, now, going on. On page 8 you say that 
the treaty has come into force as between the United States and all 

64643—55 8 
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the remaining members of the North Atlantic Treaty Organization 
with the exception of Denmark, Iceland, Italy, and Portugal. 

Further ratifications are expected. 

I suppose that these questions should be more properly addressed 
to the State Department, but perhaps the Department of Defense 
is aware of why these ratifications are coming through slowly. If 
so, I would like to have an explanation. 

Mr. Leian. I can give you some information about that. The 
State Department is in day-to-day touch with the situation and I am 
perhaps in week-to-week touch with it. 

In the case of Portugal I understand they expect their instrument 
of ratification to be deposited sometime before the end of April. 

In Italy they have ratified as I understand it, the two companion 
agreements and they have discussed at length the status-of-forces 
agreement and we have been told that ratification may be expected 
very shortly. 

In the case of Iceland we have a special situation. Iceland has 
no armed forces of its own, so they were not interested in this treaty 
from the point of view of reciprocity. Their troops are not concerned. 
We have had troops in Iceland for a long time before this treaty was 
thought about. However, we had a negotiation in 1951, in which 
we negotiated an arrangement which was similar to the status-of- 
forces treaty in Iceland and it is not yet clear what Iceland will do. 
We had one report that Iceland did not intend to ratify the status- 
of-forces agreement. 

In the case of Denmark we do not have any troops in that country 
unless you count the members of the military assistance advisory 
group who are not subject to status-of-forces treaty. They are com- 
parable to diplomatic personnel. We have no troops in Denmark 
so that is not a pressing point as far as the United States is concerned. 

Senator FLanpers. On page 14, a somewhat similar arrangement 
has been agreed upon between the United States and the United 
Kingdom under the leased-bases agreement. 

How are conditions different between the United Kingdom and the 
United States than those between the NATO powers who are signa- 
tories to the treaty ? 

Mr. Leicn. I think an explanation of the difference between our 
arrangement, say, in Bermuda and the United Kingdom is best put 
on a historical basis. In 1941 when the destroyer trade was being 
worked out we got in return for that, the right to occupy certain leased 
bases in the outlying possessions. 

At that time quite a lengthy negotiation was conducted. 

The head of the United States negotiating team was the present cir- 
cuit judge in the District of Columbia, Mr. Fahy. They negotiated 
this arrangement. It has been supplemented in one respect since the 
war. I think it is debatable whether the Leased Base Agreement in 
Bermuda is better or worse that the status of forces arrangement. 

Senator FLanpers. It does relate to some of the features that are 
in the status of forces treaty. 

Mr. Leicu. Yes. It provides for a division of jurisdiction between 
the local civil authorities and our military authorities. 

Senator Fianpers. Mr. Chairman, that is all I have at the moment. 

Senator Ervin. I presume that the reason that the Status of Forces 
Treaty was agreed to with NATO countries was because we contem- 
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plated keeping troops in those countries, the possibility that we would 
keep troops in those countries over a long period of time and it was 
desirable to have some more formal method of dealing with this very 
delicate question. 

Mr. Leien. I would not be able to speak with assurance as to whether 
that was the United States motivation. 1 do not know. 1 do know 
that the impetus for it came from the international commands estab- 
lished by General Eisenhower. He felt, as an international com- 
mander, that it was very important that he be able to move troops 
back and forth, irrespective of whether they were American, back 
and forth from one country to another in accordance with the demands 
of strategy and for that reason he wanted a common arrangement be- 
tween all countries. 

So his voice was very important in giving impetus to the idea of 
having a multilateral agreement and the United States accepted that 
arrangement. 

Senator Ervin. Of course it was thought that we perhaps might 
have more or less common weapons among the NATO nations and 
therefore there would be a great deal of change of troops from one 
country to the other for the purpose of receiving training. Is that 
not so¢ 

Mr. Leien. That has taken place and then I think more particularly 
there was the question of maneuvers. You see this agreement was not 
so much contemplated as a wartime arrangement but as a peacetime 
garrisoning arrangement. 

Senator Ervin. Over a long period of time. 

Mr. Leicn. Over a long period of time. I don’t know whether the 
United States was always expected to participate over a long period 
of time. I don’t think I am competent to speak on that. 

Senator Ervin. We have often sent. troops to foreign countries for 
what has proved to be an unrealized hope that they would not be there 
for a long time. As I understand, in times past, these matters had 
been handled on the basis either between the commander in those coun- 
tries or by means of executive agreements rather than by treaties. 

Mr. Leieu. Yes, there are examples in which that has been worked 
out. That is correct. 

Senator FLanpmrs. May I suggest, Mr. Chairman, that the troops, 
NATO troops were sent to Europe against what was virtually an unful- 
filled promise on the part of the then Secretary of State to the Foreign 
Relations Committee. But that.is water over the dam. I sometimes 
put an “n” at the end of that word. 

Senator Ervin. This subject is of course a very delicate thing in our 
field of foreign relations, because my own observation has been that 
the effect on an American can sometimes be pretty rough in foreign 
countries, 

(Juite naturally the people resent the situation just as we would 
resent it if a foreign soldier came down to one of our places, in a 
public establishment and threw about half of the occupants into the 
street. 

Mr. Leigu. You would have an international incident. 

Senator Ervin. That is right. Unless there is some practical way 
to handle the situation arrived at by an agreement, you have what is 
a constant source of friction. 











16 ARTICLE VII, NATO STATUS OF FORCES TREATY 


Mr. Lercn. Yes; I think it is very necessary to have some sort of 
arrangement, some understanding. 

Senator Franpers. I may say that a little more than a year ago 
Mrs. Flanders and I were in Australia, and we met and talked with the 
mayor of Melbourne and with the Premier of the State of Victoria, 
and got from them profuse assurances that they very much appreciated 
the presence of American troops during that critical time, which I 
do not doubt but also that they had behaved themselves perfectly and 
they were all gentlemen. That I took with a grain of salt. That was 
too good to be true. 

Senator Ervin. If vou have no further observations, Mr. Leigh, we 
will be glad to hear from General Hickman at this time. 

Mr. Leicu. I could mention one thing in line with what you were 
saying. That is, to call attention to the prior history of Senate con- 
sideration of arrangements of this short on the reciprocal side—the 
domestic impact of them. 

During the war we obtained from the British an agreement which 
gave us in effect exclusive jurisdiction. 

The British of course had many troops in this country who were 
here for training and other purposes and so did the Canadians. There 
was presented to the Senate in 1944 a piece of legislation which was 
enacted and which is called the Service Courts of Friendly Foreign 
Forces Act of 1944. And that is still on the books. That act in 
effect provided that the British could exercise court-martial juris- 
diction within the territory of the United States and the same as to 
the Canadians or any other nation that the President should desig- 
nate. It happens he only designated the British and Canadians. 
There was a debate on this subject which is covered in the hearings 
on the Status of Forces Agreement, I will give you the reference, 
page 46 of the hearings of June 24, 1953, at which Mr. Brownell the 
Attorney General appeared and also Senator Bricker. 

Mr. Brownell submitted a memorandum which discussed the his- 
tory of the Friendly Foreign Forces Act of 1944 and from that drew 
the conclusion that when the Senate was faced with the opportunity 
of granting exclusive jurisdiction to the British in this country, it 
in effect declined to do so and instead simply provided that they could 
have their service courts in operation but did not give them exemp- 
tion trom the local criminal court jurisdiction of our State courts. 
That was one of the precedents, I think, which the executive branch 
had in mind when it was considering what it should accept in the way 
of international treaties of a reciprocal nature. 

General Hickman, will you take over. 


TESTIMONY OF BRIG. GEN. GEORGE W. HICKMAN, JR., 
DEPARTMENT OF THE ARMY 


General Hickman.. Mr. Chairman, Senator Flanders, it is a pleas- 
ure to be here as a representative of the Department of Defense, al- 
though I think I should say I am still an Army lawyer at heart. I 
have two copies of my talk if you care to have them. I noted that 
you followed Mr. Leigh as he read his. 

Senator Ervrn.. It will be all right if you leave one permanently 
with our reporter. I can take almost as much through my ears as 
I can through my eyes. 7 
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Senator Franpers. I am the other way round. I take things 
through my eyes more easily than through my ears. People are dif- 
ferent in that respect. 

Mr. Leia. Perhaps Mr. Chairman, it is your judicial experience. 

Senator Ervin. Despite the fact I have been rather garrulous here, 
I have done a lot of listening in my life. 

General Hickman. The problem of criminal jurisidiction over our 
forees overseas which includes active duty military personnel, United 
States civilian employees and dependents of those two groups is a 
major one. 

My report will concern the existing agreements and arrangements 
we have relative to the exercise of this criminal jurisdiction. The 
statistics and other information, most of which I will discuss, will 
include the period January 1, 1954, through November 30, 1954. We 
cut it off at that point because of the time lag in getting statistics in, 
intending to submit it to a subecommitee in early January. 

Senator FLanpers. Excuse me, Mr. Chairman, doesn’t that leave a 
blank between November 1953 and January 1954? 

General Hickman, I should say, sir, that our figures for the month 
of January 1954 have incorporated that blank to include the month 
of December 1953. 

Senator Fuanpers. So the record is continuous. 

General Hickman. Yes, sir. 

Senator Ervin. On the last month of last year. You have a 12- 
month period ¢ 

General Hickman. Yes, sir. 

Senator FLanpers. So far as it goes the record is continuous? 

General Hickman. Yes, sir. 

Except for territor ies controlled by the United States (the Ryukyus, 

.), Where the United States exercises an exclusive criminal juris- 
diction over members of its forces, the United States Government has 
concluded agreements with practically every country in which United 
States forces are stationed, which, in addition to other matters, spe- 
cifically delimit the criminal jurisdiction which is to be exercised by 
the United States military authorities and by the foreign authorities 
over persons subject to United States military law. 

As the members of the subcommittee are undoubtedly aware, nu 
merous important agreements, concerned in part with the exercise of 
criminal jurisdiction, were concluded during 1953 and 1954. On July 
15, 1953, the Senate gave its advice and consent to the ratification of 
the agreement between the parties to the North Atlantic Treaty re- 
garding the Status of Their Forces, signed at London on June 19, 
1951. 

Senator FLanpers. May I interrupt here to inquire whether and 
on what point it is necessar y to make new arrangements with Western 
Germany. When does she acquire the status ofa country in her own 
right and not of an oce upied country ¢ 

‘Gener ‘al Hickman. There will be an interim arrangement once the 
occupation has ceased when she will go under the Bonn contractuals. 
After that it is expected she will accede to the NATO Status of 
Forces Agreement. 

Senator Franpers. At what time does she cease to be an occupied 
country ¢ 
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General Hickman. That will be upon the coming into force of the 
protocol on the termination of the occupation regime in the Federal 
Republic of Germany. 

Mr. Lerten. I think it might be useful, Senator, to give the cita- 
tion in the Paris accords as to how that would come in and to read 
just a section for the record. There is a protocol on the termination 
of the occupation regime in the Federal Republic of Germany, and 
attached to that in schedule 1 are detailed amendments to the agree- 
ments which you spoke of a little earlier and which you saw signed 
as I understand, in Bonn. They were the so-called contractual agree- 
ments. In this schedule the language which is pertinent here is as 
follows: 


The Convention on the Rights and Obligations of Foreign Forces and Their 
Members in the Federal Republic Of Germany and the Agreement on the Tax 
Treatment of the Forces and Their Members Signed at Bonn on 26 May, 1952, 
as Amended by the Protocol Signed at Bonn on 26 July 1952 shall remain in force 
until the entry into force of new arrangements setting forth the rights and 
obligations of the forces of the three powers— 


that is the occupying powers— 


and other states having forces in the territory of the Federal Republic. The 
new arrangements will be based on the Agreement Between the Parties to the 
North Atlantic Treaty. Regarding the Status of Their Forces signed at London 
on 19 June 1951, supplemented by such provisions as are necessary in view of the 
special conditions existing in regard to the forces stationed in the Federal 
Republic. 

So that is the text which I will hand over to you, Senator. 

Senator FLanpers. Those are a lot of words which I take it mea: 
that the present arrangements cease when they make a new one. 

Mr. Lerten. No, sir, 1 would say this. When these accords which are 
being discussed, as I understand it, today in the Senate Foreign Rela- 
tion Committee are accepted, then we will move from an occupation 
regime for our troops in Germany to the regime contemplated by the 
1952 Contractuals. They will remain in force until such time as we 
can negotiate supplementary arrangements to the NATO Status of 
Forces Treaty which Germany would be entitled to accede to by virtue 
of her acceding to NATO. 

General Hickman. The Bonn Contractuals would prevent a hiatus 
after the occupation. 

Mr. Lxteu. So the occupation will actually end very shortly and the 
NATO Status of Forces Treaty will not come into force as to our 
troops in Germany until we negotiate new arrangements supplement- 
ing the Status of Forces Agreement. 

Senator FLanpers. And in the case of Austria until a peace treaty 
is signed things remain as they are. 

Mr. Lercn. That is true. 

General Hickman. They are in an occupied status. 

Senator Fianpers. They will remain in an occupied status. 

Mr. Leren. That is right, sir. 

General Hickman. Under the provisions of the NATO Status of 
Forces Agreement, the United States military authorities exercise 
exclusive jurisdiction over all persons subject to United States mili- 
tary law, with the exception of persons who are nationals or ordi- 
narily resident in the host country, with respect to offenses, including 
offenses relating to the security of the United States, which are 
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punishable by the laws of the United States but not by the laws of the 
host country; e. g., treason, contempt before courts-martial, and vio- 
lation of standing orders, offenses which would generally be cogniz- 
able under United States law only. The host country exercises ex- 
clusive jurisdiction over all persons subject to United States military 
law with respect to offenses, including offense relating to the security 
of the host country, which are yunishable by the laws of the host. 
country but not by the laws of the United States. These would in- 
clude espionage against the host country on behalf of the United 
States and offenses peculiar to the law of the host state which would 
not be punishable under article 134 of the Uniform Code of Military 
Justice as a disorder or neglect to the prejudice of good order and 
military discipline or as conduct of a nature to bri ing discredit upon 
the United States forces. 

The United States authorities exercise a primary jurisdiction over 
(Tnited States military personnel and civilian employees of the United 
States Armed Forces (except stateless persons, nationals of states 
which are not parties to the North Atlantic Treaty, and persons who 
are natichainaion ordinarily resident in the host country) with respect 
to (a) offenses solely against the property or the security of the United 
States; (b) offenses solely against the person or property of certain 
other categories of persons subject to United States military law; and 
(c) offenses arising out of any act or omission done in the performance 
of official duty. The host country exercises a primary jurisdiction with 
respect to all other offenses. 

Senator Ervin. Excuse the interruption. The host country would 
have jurisdiction over the bulk of off-duty offenses. 

General Hickman. That is what it amounts to, yes, sir. 

Mr. Leta. Unless they waive that jurisdiction. 

Senator Ervin. Yes. 

General Hickman. To some extent you have a problem analogous 
to the situation here in the State of North Carolina where the soldiers 
go off Fort Bragg and go toa nearby city. We could get into squabbles 
about who is to take j jurisdiction. We work them out amicably in the 
United States. 

Senator Ervin. I was a superior court judge during the Second 
World War down there. We had a great. many c riminal cases involv- 
ing soldiers. Unless it was the most aggravated offenses, we worked 
it out by surrendering them to the military forces to deal with them, 
and we found that most satisfactory. 

General Hickman. It is the position of the Department of Defense 
that the jurisdictional ar danindaieade prescribed by the NATO Status 
of Forces Agreement is to be considered only as an acceptable mini- 
mum. We would like to try them all, keep them all within the mili- 
tary conclave. Accordingly, the United States authorities have, 
wherever possible, sought to extend their jurisdiction over persons sub- 
ject to United States military law in the N ATO countries by bilateral 
understandings or agreements. Pursuant to such agreements and un- 
derstandings the U nited States military authorities now exercise an 
exclusive criminal jurisdiction over all persons subject to United States 
military law (except nationals or residents of Greece) who are sta- 
tioned in Greece, which is a country that has ratified the Status of 
Forces Agreement. 
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The Netherlands authorities have agreed (a) that Red Cross per- 
sonnel stationed in the Netherlands and United States military per- 
sonnel and civilian employees who are present in the Netherlands 
in a leave status are to be considered as persons over whom the United 
States military authorities may exercise jurisdiction under the SOF 
Agreement; (6) that they will waive their right to exercise jurisdic- 
tion over our personnel in all cases except those which they consider 
to be of particular importance; and (c) that the pretrial custody of 
our personnel who are to be tried by Dutch tribunals will rest with 
the United States. The Luxembourg authorities have agreed that 
members of the United States forces and the civilian component who 
reside in Luxembourg but whose units or formations are stationed 
elsewhere, as well as military police of the United States who enter 
Luxembourg temporarily for the purpose of supervising personnel] 
on leave in Luxembourg, are to be considered as persons over whom 
the United States may exercise jurisdiction under the SOF agreement. 
In Turkey, the primary jurisdiction of United States autho: “ities 
under the NATO SOF Agreement has been extended to include all 
persons subject to United States military law except United States 
contractors and their employees and persons who are nationals 
residents of Turkey. 

Pursuant to the provisions of the Senate resolution of July 15, 
1953, giving advice and consent to the ratification of the NATO Status 
of Forces Agreement, the Commander in Chief, European Command, 
was directed on August 21, 1953, to: 

(a) Undertake a general examination of the criminal and _ pro- 
cedural laws of each NATO country and a comparison thereof with 
the constitutional procedural safeguards and elements of a fair trial 
in the United States. Principal emphasis was to be placed on those 
safeguards which were of such a fundamental nature as to be guaran- 
teed by the Constitution of the United States in all civil and criminal 
proceedings in the United States. 

(6) Apply the results of his general study to each case to be tried 
by foreign tribunals to determine whether under all the facts and 
circumstances of that case there was danger that the accused would 
not receive a fair treatment. 

(c) Employ existing local procedures to obtain eustody of an 
accused and authority to exercise jurisdiction over him. 

(d) In cases in which foreign authorities either refused to release 
jurisdiction over the accused or held him without any probability 
that jurisdiction would be released and it further appeared that the 
accused might be deprived of a fair trial and treatment if tried, after 
consultation with the United States Embassy in appropriate cases, 
either submit a formal request for a waiver of jurisdiction or refer 
the matter immediately to the Embassy for action through diplomatic 
channels. Action of the latter type was to be reported to the Judge 
Advocate General of the service concerned and to the Department of 
tate. 

(e) Recommend to the chief of the United States diplomatic mis- 
sion concerned an individual or individuals who should be appointed 

to observe all trials by the local courts of persons subject to United 
States military law. 
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(f) Report all failures of the local courts to comply with the re 
quirements of paragraph 9, article VII, of the Status of Forces Agree 
ment—that is the one that sets up the rights of the accused for a 
rompt and fair trial, and so forth, that you were reading at the 
eginning—as well as any treatment of the accused which is deemed 
unfair, to the Judge Advocate General of the service concerned and 
request the E mbassy to protect the rights of the accused. 

To date, in all of the countries in ic h the Status of Forces Agree 
ment is in effect, only one case has been reported 1 1 which the full 
formal procedure ¢ ‘alled for by the Senate resolution hi as been invoked. 
This case arose in France and involved Pfc. Je ry Baldwin, who was 
found guilty of an assault upon a French national ‘by a French court at 
Orleans on October 7 (, 1953, ‘and sentenced to p aya fine of 6,000 francs 
($18). In view of the fact that the accused had not been confronted 
with witnesses against him as required by paragraph 9, article VII, of 
the Status of Forces Agreement, a protest was made to the French 
Ministry of Justice. The Ministry accordingly directed that the 
sentence of the court be appealed by the Procureur General (the Public 
Prosecutor), and informed that officer of the reasons why the appeal 
was to be made. The appeal was heard on March 26, 1954, before the 
Cour d’Appel, Orleans. 

Baldwin appeared in person represented by a qualified French 
attorney. No witnesses appei ared, and the evidence was presented in 
the same manner as at the trial, that is, by means of a case file. Private 

Baldwin reiterated his denial of the offense charged against him, and 
denied having confessed the commission of the offense charged to the 
military police. The procureur did not advise the appellate court of 
the specific reason why the case was being appealed by the Ministry 
of Justice. Since, asa rule, such appeals were ordered by the Ministry 
only in cases where the sentence adjudged by the lower court W as 
considered in: idequi ite, the court of appeals aflirmed the lower court’s 
conviction of Private Baldwin, and increased the fine to 12,000 francs 
(approximately $36). 

As the appellate tribunal had merely compounded the error com 
mitted by the lower court, a new protest was made to the Ministry of 
Justice through the United States Embassy in Paris. The Ministry 
of Justice then remitted the fine against Private Baldwin, and in- 
structed the procureur general to insure the avoidance of similar errors 
in the future. The French Foreign Office has expressed its regret 
for the repetition of error on the part of the appellate court. Private 
Baldwin desired no further appeal be taken in the case. 

Mr. Luign. Mr. Chairman, we have made a letter report on this case 
to Mr. Saltonstall last year, and I think it might be useful if we could 
insert that in the record at this time. 

Senator Ervin. That will be fine. 

Mr. Lerten. The witness who was not produced for confrontation 
was actually an American major who was provost marshal of the 
command of which the accused was a member; and he wrote down 
something on a piece of paper. That was some sort of a report which 
he signed and the Rvssich courts used that as the basis for their action. 

(The letter referred to is as follows:) 


64643—55-——-4 
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THE SECRETARY OF DEFENSE, 
Washington, August 11, 1954. 
Hion. LEVERETT SALTONSTALL, 
Chairman, Committee on Armed Services, 


United States Senate. 


Deak Mk. CHAIRMAN: This report is submitted pursuant to paragraph 4 of 
the Resolution of Ratification of the Agreement Between the Parties to the 
North Atlantic Treaty Regarding the Status of Their Forces, as adopted by the 
Senate on July 15, 1953 (S. Doc. Executive T, 82d Cong., 2d sess.). 

On June 7, 1953, in Orleans, France, Pvts. Jerry O. Baldwin, US55265191, 
and John O. Jozwiah, RA36636171, both members of the 982d Engineer Construc- 
tion Battalion, APO 58, were arrested by the French police as the result of a 
complaint made by a French national that he had been pushed from his bicycle 
by two American soldiers. Both Baldwin and Jozwiah were released to the 
custody of the American military police on the same day. 

A request for waiver of the primary jurisdiction of France over the two 
soldiers was made by the Orleans Area Command to the Orleans public prose- 
cutor on June 9, 1953. The commanding general, United States Army, Europe, 
also requested the French Ministry of Justice to waive jurisdiction in the case 
on June 11, 1953. The requests were denied by the Ministry of Justice on July 22. 

Consequently, on August 12, 1953 both the accused were brought before the 
tribunal correctionel in Orleans on charges of assault and battery. At this 
hearing, both men denied committing the offense. No witnesses appeared and 
the case was postponed for further investigation. On August 31, 1953, both 
soldiers appeared before the investigating judge in his chambers. The victim 
and a witness were present, but neither was able to identify the soldiers. At 
this time, the judge declared that he had a paper in his file which stated that 
Private Baldwin had admitted the commission of the offense to the military 
police. The document in question consisted of a statement signed by Major 
Tuttle, the American provost marshal, which was based on an entry in his 
police journal. Major Tuttle had not seen or spoken to Baldwin. Neither he 
nor the military policeman who was alleged to have heard the purported con- 
fession appeared in court. 

On October 7, 1953, a second hearing was held in open court. Again no wit- 
nesses appeared, and both accused denied the charges against them. Mention 
was once more made of the alleged confession, and on its strength Private 
Baldwin was found guilty and sentenced to pay a fine of 6,000 francs ,(approxi- 
mately $18) plus court costs. Private Jozwiah was acquitted. 

Since Private Baldwin had not been confronted with the witnesses against 
him in open court, as required by subparagraph 9 (c) of article VII of the 
NATO Status of Forces Agreement, a protest was made to the French Ministry 
of Justice. The Ministry accordingly directed that the sentence of the court 
be appealed by the procureur general (the public prosecutor) and informed that 
officer of the reasons why the appeal was to be made. 

The appeal was heard on March 26, 1954 before the Cour d’Appel, Orleans. 
Baldwin appeared in person and Jozwiah, who had been transferred to the 
United States, by proxy, both soldiers being represented by Maitre Auvray, a 
qualified Orleans attorney. No witnesses appeared, and the evidence was pre- 
sented in the same manner as at the trial, that is, by means of a case file. 
Private Baldwin reiterated his denial of the charge against him and denied 
having confessed the commission of the offense charged to the military police. 
The court stated that it must accept the provost marshal’s signed statement. 
The procureur stated that he did not know the specific reason why the case 
was being appealed by the Ministry of Justice but that, as a rule, such appeals 
were taken only in cases where the sentence adjudged by the lower court was 
considered inadequate. Accordingly, the court of appeals affirmed both the 
lower court’s acquittal of Private Jozwiah and its conviction of Private Baldwin, 
but increased the fine assessed against the latter to 12,000 franes (approxi- 
mately $36). 

As the appellate tribunal had merely compounded the error committed by 
the lower court, a new protest was made to the Ministry of Justice through the 
United States Embassy in Paris. The Ministry of Justice is presently taking 
administrative action to remit the fine against Private Baldwin and has in- 
structed the procureur general to insure that similar errors do not recur in the 
future. However, the conviction of Private Baldwin will stand. The French 
Foreign Office has expressed its regrets for the repetition of error on the part 
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of the appellate court. Private Baldwin desires that no further appeal be taken 
n the case. 

This report is furnished by reason of the fact that Private Baldwin has been 
denied the right to be confronted by witnesses against him, as guaranteed by 
subparagraph 9 (c), article VII of the NATO Status of Forces Agreement. He 
was likewise denied a legal safeguard which he would have enjoyed under the 
sixth amendment to the United States Constitution had he been tried in the 
United States. 

An identical report is being made to the chairman of the Committee on Armed 
Services of the House of Representatives. 

Sincerely yours, 
C. E. WILsoN. 

General Hickman. This case raises the question as to the extent that 
the Senate desires to be informed under paragraph 4 of its resolution 
leading to the ratification by the President, which states: 

A representative of the United States to be appointed by the chief of diplo- 
matic mission with the advice of the senior United States military representative 
in the receiving state will attend the trial of any such person by the authorities of 
a receiving state under the agreement, and any failure to comply with the pro- 
visions of paragraph 9 of article VII of the agreement shall be reported to the 
commanding officer of the Armed Forces of the United States in such state who 
shall then request the Department of State to take appropriate action to protect 
the rights of the accused, and notification shall be given by the executive branch 
to the Armed Services Committees of the Senate and House of Representatives, 

We have had a few cases of minor offenses in France which involve 
these two situations: First, there was no confrontation of witnesses 
at the original trial, but on appeal confrontation was afforded, and, 
second, there was no confrontation of witnesses at the trial, but the 
accused did not desire an appeal to be taken in his behalf. In the ap- 
pellate proceeding, you might say that the objection has been 
eliminated. 

We assume that the Senate desires us to use our best judgment in 
reporting cases which have been finally adjudicated legally or which 
have been concluded to the satisfaction of the accused. 

Senator Ervin. I think that is true. I think the Senate just wants 
to have the report of these instances in which they are denied basic 
constitutional rights like the right to be confronted by their accusers, 
so that is a big criteria as to how this Status of Forees Treaty is wor k- 
ing. It enables the Senate to measure that by some very basic things 
that all of us are familiar with, even if the case is a relatively trivial 
one in and of itself. 

Senator Franpers. Mr. Chairman, I might remark that in that re- 
porting of the Baldwin case to the committee on August 11, 1954, 
there is a reference in that to an alleged confession of Private B: ildwin 
with regard to the offense to the military police, and the document in 
question consisted of a statement signed by M: ee bes le, the American 
provost marshal, which’ was based on an entry in his police journal. 
Major Tuttle had not seen or spoken to B: dideta, Neither he nor the 
military policeman who was alleged to have heard the purported con- 
fession appeared in court. 

So there is that additional matter in the letter of March 11th to the 
chairman of the Armed Services Committee which doesn’t appear in 
vour record here which you have printed here. It seems that it was 
also pertinent to the case. 

General Hickman. Prior to a more detailed consideration of the 
jurisdiction which foreign courts exercise over our personnel and the 
impact which our jurisdictional arrangements with foreign countries 
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have had upon our mission and the morale of our forces, I feel that it 
would be pertinent at this point to indicate the number of trials of 
oul personne] who have been convicted in all foreign courts and by 
the courts of NATO countries. The white blocks represent world- 
wide jurisdictional problems. The black column represents the NATO 
jurisdictional problems. I have placed them both on the chart with- 
out attempting to segregate one from theother, to draw a comparison. 
Worldw ide during this period 

Senator Ervin, Let me ask you a question and see if I understand. 
The worldwide excludes NATO SOF countries / 

General Hickman. No, sir, it includes them. 
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During that past year’s time there have been 7,416 offenses subject 
to foreign jur isdiction committed by our officers, soldiers, civilian 
employees and dependents worl iwide. Waiver has been obtained 
from the foreign countries in 73.1 percent of those cases, almost three 
quarters. Pending at the moment are some 262 cases. Charges have 
been dropped in 255 or 3.4 percent of the cases. 

Tried by foreign tribunals worldwide have been 19.8 percent. 

percent have — acquitted; 15.8 percent were fined or repr! 
manded only; 101 or 14 percent were sentenced to confinement, but 
the confinement was bale neato Then 1 percent or (7 re that is 
not included in this figure here | referring to figure “LOL” |—were 
sentenced to confinement with the confinement not suspended, 

For the few NATO Status of Forces countries, there were 3450 
cases ; 67.7 percent were waived; 5.5 percent pending; 3.2 percent the 
charges were dropped; 815, or just under 24 percent were tried; 
2.1 percent acquitted ; 18.9 percent were fined or reprimanded only ; 
1.3 percent were sentenced to confinement with the sentence suspended ; 
und 44 persons, or 1.3 percent, were sentenced to confinement with the 
confinement not suspended. 

Senator FLanpers. Mr. Chairman, I find that a bit interesting. 
I wonder if my mathematics or impression is wrong. It would seem 
to indicate that on the whole those charged with offenses fared a little 
bit better in the countries where the NATO arrangements were 
in force. 

Mr. Leien. It depends on which column you look at, I believe. If 
you look at the acquitted, a higher percentage was acquitted, although 
a higher percentage go to jail, 

Senator FLaNpers. A higher percentage was sentenced to confine 
ment and a higher percentage was acquitted. 
which column you look at. I wonder whether 
on one or the other if I were before the court. 

Senator ERVIN. As an old attorney for defendants, I feel a « ‘Thain 
amount of sorrow at the small amount of acquittals in both instances. 
But, of a total number offenses charged against Americans, American 
military personnel, and perhaps also dependents, in a few cases, of 
7,416, only 77 have actually had to undergo confinement. 

General Hickman. That is right. 

Senator Ervin. That is just about a million times better than my 
clients used to find. 

General Hickman, Over 50 percent of all of these offenses are traf 
he offenses. 


not 


It does depend on 
I would have my eye 


Senator Ervin. Taking those figures of the relatively small number 
actually undergoing confinement, that would indicate, would it not, 
that the foreign courts have been rather inclined to 
severe on the whole with Americans? 

General Hickman. Yes, sir, very much so. From time to time there 
have been some comments made that we have thousands of our people 
languishing in foreign jails. We took from the records in our office 
as of the 10th of February of this year, the number of our persons 
who were in foreign jails as a result of sentences. There were 58 of 
them confined on the 10th of February. I have this little chart to 
show the terms of confinement that were given out for 


those 58 
people—6 of them received 1 year or less; 6 more recived sentences 


be lenient than 
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ranging from 1 to 2 years; 12, 2 to 3 years; 9, 3 to 4 years; 16, 4 to 5 
years, and 9, over 5 years. 

I have on this chart the offenses of which those 58 persons were 
convicted: 32 of them for robbery and/or larceny; 15 for rape and 
related offenses; 6 for aggravated assault and related offenses; 4 for 
murder; and 1 for negilgent homicide. It is rather apparent that 
they are not incarcerating our people over any period of time except 
for serious offenses. 


UNITED STATES PERSONNEL SUBJECT TO Mitirary Law (Tora 58) Servine SEN- 
rENCES TO CONFINEMENT IN FOREIGN INSTITUTIONS ON FrsRuaky 10, 1955 


On February 10, 1955, there were 58 United States personnel subject to military 
law serving sentences to confinement in foreign institutions. Five persons 
were serving sentences of 6 months or less (4 aggravated assault and related 
offenses and 1 lewd and lascivious act). One person was serving 1 year or less 
(injury by negligence). Six persons were serving sentences of 1 to 2 years (2 
larceny, 2 rape and related offenses, 1 negligent homicide, 1 felonious assault). 
Twelve persons were serving sentences of 2 to3 years (5 rape and related offenses, 
7 robbery). Nine persons were serving sentences of 3 to 4 years (8 robbery and 
lrape). Sixteen persons were serving sentences of 4 to 5 years (13 robbery and 
3 rape). Nine persons were serving sentences over 5 years (4 murder, 3 rape, 
and 2 robbery). 


UNITED STATES CITIZENS SUBJECT TO MILITARY LAW 
CURRENTLY SERVING SENTENCES TO CONFINEMENT 
IN FOREIGN INSTITUTIONS PURSUANT TO SENTENCES 
OF FOREIGN COURTS (TOTAL 58) 


(10 FEBRUARY 1955) 
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Senator Ervin. Have we had any of our military personnel sen- 
tenced to death ? 

General Hickman. No, sir. I believe 15 years has been the maxi- 
mum. There was a joint trial of two persons in Japan for an ag- 
gravated robbery-murder, and the Japanese courts gave only 15 years. 
That is the highest sentence that has been given. 
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I have a brief discussion for a few minutes of how the Status of 
Forces Agreement is working in particular SOF countries. In France, 
the effective date of the SOF Agreement was 23 August 1953. Dur- 
ing this reporting period of ours, 2,600 persons subject to United 
States military law were accused of offenses subject to the jurisdiction 
of French courts under the provisions of the NATO SOF Agreement. 
Two thousand, one hundred and five or 81 percent of those offenses 
wtre traffic violations. France waived its jurisdiction in 2,179 cases 
and tried 288 of the offenders over whom it had retained jurisdiction. 
One hundred and seventeen or 41 percent of the offenses tried were 
traffic violations. 

French courts dropped charges in 61 cases, acquitted 26, and imposed 
confinement in 75 cases (16 for traffic violations). The confinement 
was suspended in all but 31 cases (9 sentences to confinement for traf- 
fic violations were among those suspended). 

The Air Force commander has reported that the jurisdictional ar 
rangements in France have had no significant effect upon the accom- 
plishment of his mission or upon the morale and discipline of his 
personnel, 

The Army commander has stated that arrangements in France have 
had no significant effect upon the accomplishment of his mission. 

In Belgium, Norway, and the Netherlands, where the Status of 
Forces Agreement has likewise been effective since August of 1953, 
during the period January 1, 1954, through November 30, 1954, 20 
persons subject to United States military law were accused of of- 
fenses subject to the jurisdiction of Belgian courts. Belgian author- 
ities retained their jurisdiction over all of these cases but dropped 
charges in 13 cases. Trial is pending in the other seven cases. The 
majority of our personnel who committed offenses in Belgium were 
persons who were present therein in a leave status and as such were 
not covered by the SOF Agreement. 

During the period Janu: ry 1, 1954, through November 30, 1954, 
six persons subject to United States military law who were on leave 
in the Netherlands and Norway were accused of offenses subject to the 
jurisdiction of Dutch and Norwegian courts. These countries waived 
their jurisdiction in five cases. A Dutch court tried one individual 
and sentenced him to confinement. This sentence to confinement was 
not suspended. 

The service commanders concerned have reported that jurisdictional 
arrangements therein have had no adverse effect upon the accomplish- 
ment of their mission or upon the morale and discipline of their forces. 

In Luxembourg, where the States of Forces Agreement has been 
effective since last July 6 persons subject to United States militar y law 
who were in Luxembourg in a leave status committed offenses subject 
to the jurisdiction of Luxembourg courts. Luxembourg waived its 
jurisdiction over 3 of the cases and tried 3—2 for involuntary man- 
slaughter and 1 for a traffic violation. These individuals were sen- 
tenced to pay fines of $200, $100 and $2.60, respectively. 

Senator Fianpers. $2.60 for involuntary manslaughter ¢ 

General Hick an. That was for the traffic violation. I may have 


gotten my “respectively” inverted there. 


All of these offenses occurred prior to the effective date of the SOF 
Agreement. 
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In Greece, no person subject to United States military law was tried 
by local courts im 1954. 

In Turkey, where the agreement has been effective since last June, 14 
persons subject to United States military law were accused of offenses 
subject to the jurisdiction of Turkish courts. ‘Turkey waived its juris- 
diction in 2 cases and tried 8 or 57.2 percent of the cases over which 
it had jurisdiction. Turkish courts imposed confinement in 2 cases 
but the confinement was suspended in both cases. 

Although our military operations under the Status of Forces Agree 
ment have progressed satisfactorily, the Turks have interpreted the 
Status of Forces Agreement as vesting in the courts of Turkey final 
authority to determine whether offenses committed by members of 
the United States forces actually occurred during the performance 
of official duty. Although the Status of Forces Agreement does not 
specify who shall have the authority to make a final determination as 
to such matters, it is the position of the Department of Defense, based 
upon the minutes of the NATO working group which drafted the 
SOF Agreement, that such determination should properly rest with 
the authorities of the sending state. 

However, Turkey has not done so. I have a case just somewhat 
illustrative of the point. 

There was an Air Force sergeant who on April of 1953 was driving 
1. jeep in connection with the motion-picture service in Ankara, Tur- 
key, when he struck and injured a pedestrian. As a result of the acci- 
dent, the sergeant was charged by the Turkish authorities with reck- 
less driving. 

A preliminary hearing was not held until about 8 months later, at 
which time trial in the Turkish courts was set for sometime in March. 
In the Turkish proceeding they bite off a little bit of the trial at one 
time and they adjourn for a week or two, and then they call all the wit- 
nesses and they come back and bite off another little section of the 
proceedings, and so on, until they finally get it finished. That is the 
Turkish system. 

Sentence in this case was imposed on the Ist of November 1954. 
‘The sentence was to 3 months confinement, and a fine of 500 Turkish 
lira. However, the entire sentence was suspended. We are informed 
that the United States Embassy initiated a request that the sergeant 
leave Turkey within 24 hours of the sentence. 

But a great deal of the delay prior to the trial was occasioned over 
the squ: abble about the official duty status of the sergeant, who at the 
time of the offense was working for extra pay for the Armed Services 
Motion Picture Service after his normal duty hours. The Turks said 
it wasn’t official duty. We said it was. They won. 

The joint military authorities have reported that jurisdiction ar- 
rangements in Turkey have had an adverse effect upon the morale 
of the United States forces due to the delays in investigations and trial. 
‘These delays result in frequent absence from duty station of the ac- 
cused and of other personnel concerned with the proc eedings, those 
that are monitoring the proceedings and those there as witnesses. An 
= estigation is presently being conducted to determine what steps can 

taken to remedy this situation. 

“An informal report from our judge advocate with the joint group 
in ‘Turkey indicates that it is all part of the Turkish system. ‘They 
are not indicating discrimination against us. The judici lary is com- 
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pletely independent of the executive department, and once they get a 
case, it is theirs, and they will brook no interference. F urthermore, 
they have that system that I mentioned a little earlier of getting all the 
witnesses in and hearing all they can one day and then adjourning 
until 2 or 3 weeks later, taking up the next phase of the case. 

I suppose that I shouldn’t leave Turkey without mentioning very 
briefly the Turkish flag incident. 

There was a case which arose last October in Izmir, Turkey, where 
four United States airmen were alleged to have shown disrespect to 
the Turkish flag. The incident gene rated a ve ry tense situation and 
the local police had to extricate the airmen from a crowd and took 
them into custody. 

The trial began the next evening. Here is one case where the com- 
mander apparently couldn’t complain about delays because the trial 
started the next day. 

The local Air Force commander referred the case to the American 
Ambassador at Ankara who discussed the case with the Turkish Prime 
Minister, with the result that the venue of the trial was changed from 
Izmir to Ankara on the 14th of December, and the Turkish Prime 
Minister assured the American Ambassador of his personal interest 
in the case. 

Upon the commanding general posting out of his own pocket, money 
for the bonds for the four defendants, they were released to Air Force 
custody. Hearings were held on December 21, 1954, and January 14, 

1955. On that latter date the United States requested an extension of 
the last hearing, which extension was granted. Then on February 
15 a second extension was requested until March 15, and that extension 
was granted. The results of that hearing have not yet reached the 
Department of the Air Force. [All of the accused in this case were 
subsequently acquitted. | 

This has been a sort of a celebrated case in view of the subject 
matter. 

In the United Kingdom 271 persons subject to United States mili- 
tary law were tried by local courts. 

The agreement with the United Kingdom became effective June 13, 
1954. 

The British authorities, like Turkish authorities, have also inter- 
preted the Status of Forces Agreement as vesting in British tribunals 
final authority to determine whether offenses committed by members 
of the United States forces had actually occurred during the perfor- 
mance of official duties. British legislation in implementation of the 
Status of Forces Agreement (the Visiting Forces Act of 1952) specifies 
that British courts shall make the determination as to whether an 
offense did or did not occur during the performance of official duties. 
This legislation was enacted by the British Parliament even though, 
as I have already stated, the minutes of the NATO working group 
indicate that it was the understanding that the final determin: ation as 
to official duty offenses would rest with the military authorities of the 
sending state. 

Mr. Leieu. One very interesting thing about the British experience 
on the official duty determination is that the first suggested legislation 
which they proposed did provide, in effect, that the certificate of the 
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sending state authorities would be conclusive as to the question of 
official duty status of an individual. That went before the Parliament 
and in Parliament it was challenged, and in the end they had to amend 
it to get it through. They provided in the amended legislation that 
the certificate of the commanding officer of the troop would be sufli- 
cient evidence until the contrary was shown, and that is the language 
which now appears in the British legislation implementing the Status 
of Forces Agreement. 

Senator Ervin. I expect that position would harmonize pretty much 
with our own civil law, that most courts would reserve the right to 
pass on that question when it arises before them. So I don’t know 
that we can complain very much about that. 

Mr. Lerou. You can argue that this was a jurisdictional fact. Take 
the situation, for example, when an ambassador is tried in a case of 
the Supreme Court’s original jurisdiction. I would assume that the 
Supreme Court would also reserve the right to determine whether it 
had jurisdiction in an ambassadorial case, but if the State Department 
gave a statement as to whether an individual was or was not an am- 
bassador, I think our Supreme Court would probably regard it as 
conclusive for the determination of that jurisdictional fact. I think 
it is a difficult question. 

Senator Ervin. I can understand that they would be very reluctant 
to surrender that power. While it would be desirable for us if they 
would, I don’t think we can complain too much if they don’t do so. 

General Hickman. During the period January 1, 1954, through 
November 30, 1954, 492 persons subject to United States military law 
were accused of offenses subject to the jurisdiction of British courts. 
Three hundred and twenty-seven or 72.8 percent of these offenses were 
traffic violations. Great Britain waived its jurisdiction in 83 of these 
cases and tried 271 of the offenses over which it had retained juris- 
diction. ‘Two hundred and six, or 84.9 percent of the offenses tried 
were traffic violations. 

Senator Fitanpers. They drive on the left. 

General Hickman. Yes. 

Senator Franpers. Judge, have you ever had experience in driving 

England ? 

Senator Ervin. No. I used to ride the trolleys, and things like 
that, and I never could remember that they went on the left rather 
than the right. I can understand those violations very easily. 

Senator FLanpers. I have a group of young people waiting for me. 
I think you can continue as far as I am concerned, and I will be back 
as soon as it is possible. 

Senator Ervin. It is about 4:25. 

General Hickman. I have just about concluded my discussion of 
the NATO countries. I had a little bit to say about Canada, and then 
[ was going to inquire whether or not you wished to go on with the 
countries outside of NATO arrangements or not, sir. 

Senator Ervin. It would be sort of difficult for you to get back 
thisafternoon. It is about 4: 30 now almost. 

Senator FLanpers. Yes. 

Senator Ervry. I doubt seriously whether we could complete the 
thing if we ran on to 5, 
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Senator FLanpers. Perhaps we might better have another session. 

Senator Ervin. Perhaps it might be better to do like the Turkish 
courts do. I know how interested you are in this matter. 

Senator FLanpers. We are having a session tomorrow. 
if we could—I forgot what is up tomorrow. 

Senator Ervin. The incentive pay increase is up tomorrow. 

General Hickman. May I respectfully recommend that nothing in- 
terfere with that. 

(Discussion off the record.) 
Senator Ervin. We will recess now until Thursday 
30. 

(Whereupon, at 4: 30 p. m., the subcommittee recessed, to reconvene 
at 2:30 p. m., Thursday, March 31, 1955.) 
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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


THURSDAY, MARCH 31, 1955 


Unrrep Stares Senate, Suscommirrer To Review 
OpERATION OF ARTICLE VII oF THE Status or Forces 
TREATY OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D. ¢ 

The subcommittee consisting of Senators Ervin (chairman) and 
Flanders, met, pursuant to adjournment, at 2:45 p. m., in room 212, 
Senate Office Building. 

Present: Senators Ervin (presiding) and Flanders. 

Also present: Brig. Gen. Heoten W. Hickman, Jr., Assistant Judge 
Advocate General of the Army for Civil Law; Col. Howard S. Levie, 
Chief, International Affairs Division, JAGO, Department of the 
Army; William E. Lang, Assistant Counsel, Office of the General 
Counsel, Department of Defense; Guerin Todd, Assistant Counsel, 
De partment of Defense; Albert J. Esgain, Chief, Interntional Law 
Branch, Office of the Judge Advocate ‘General of the Army; Ist Lt. 
Douglas B. Craig, Office of the Judge Advocate General of the Army; 
Comdr. B. H. Brittin, International Law Divi ision, JAGO, Depart- 
ment of the Navy. 

T. Edward Braswell, of the committee staff. 

General Hickman. Senator, I was discussing the United Kingdom 
and the status of forces effectiveness there. 

During the period January 1, 1954, through November 30, 1954, 
492 persons subject to U nited States. ‘military law were acc sed of 
offenses subject to the jurisdiction of British courts; 327 or 72.8 per- 
cent of these offenses were traflic violations. Great Britain waived its 
jurisdiction in 83 of these cases and tried 271 of the offenses over 
which it had retained jurisdiction; 206 or 84.9 percent of the offenses 
tried were traffic violations. British courts imposed confinement in 
6 cases (1 for a traffic violation). None of the sentences to confine- 
ment was suspended. 

All services commanders have reported that the jurisdictional ar- 
rangements under the NATO SOF agreement have had no appreciable 
adverse effect upon the accomplishment of the United States mission 
in the United Kingdom or upon the morale and discipline of the 
United States forces. The Navy commander states that excellent re- 
lations exist with the local officials who are sympathetically disposed 
to entertain requests for waivers of jurisdiction in cases where the 
welfare of the United States is concerned. 

The last one of the status of forces countr es is Canada, where the 
agreement has been effective since September 27 of 1953. 
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During the period January 1, 1954, through November 30, 1954, 
$12 persons subject to United States military law were accused of 
offenses subject to the jurisdiction of Canadian courts under the 
provisions of the NATO SOF Agreement; 157 or 50.3 percent of 
these offenses were traffic violations. Canada waived its jurisdiction 
in 62 of these cases and tried 249 of the offenses over which it had 
retained jurisdiction; 125 or 50.2 percent of the offenses tried were 
traffic violations. Canadian courts imposed confinement on 6 cases 
(1 for a traflic violation). None of these sentences to confinement 
was suspended. 

The service commanders concerned have reported that arrange- 
ments and local procedures relative to the exercise of jurisdiction 
in Canada are entirely satisfactory and have resulted in no different 
effect on the station mission, morale, and discipline than if this station 
were located in the United States. 

Now to the exercise of jurisdiction in Japan, where as Mr. Leigh 
pointed out to you the day before yesterday, we have the SOF type 
of agreement which was concluded in October of 1953. 

During the period January 1, 1954, through November 30, 1954, 
3,050 persons subject to United States military law were accused 
of offenses subject to the jurisdiction of Japanese courts; 913 or 29.9 
percent of these offenses were traffic violations. Japan waived its 
jurisdiction in 2,886 of these cases and tried 107 of the offenses over 
which it retained jurisdiction; 36 cases or 33.6 percent of the cases 
tried were for traffic violations. Japanese courts imposed confine- 
ment in 60 cases (5 traffic cases) but suspended the confinement in 
all but 25 cases. (No sentence to confinement for a traffic violation 
was suspended. ) 

Service commanders state that the jurisdictional arrangements in 
Japan have had no adverse effect upon the accomplishment of the 
assigned mission or upon the morale and discipline of the United 
States forces. 

Recently, at the request of United States authorities, Japan had 
established in Tokyo a single, centrally located, confinement facility 
for United States prisoners. So that following sentence they are all 
placed in this one facility. 

Now under other agreements, we have exercised jurisdiction that 
is somewhat dissimilar to the status of forces type of agreement. 

In Spain since September 26, 1953, we have jurisdiction over all 
of our forces with respect to all offenses committed by them which 
are punishable under the United States Code of Military Justice. 

Senator Ervin. If I may ask a question there, General, as a matter 
of fact that would give us virtual jurisdiction of all, I believe. Does 
not the Uniform Code of Military Justice contain a provision that if 
an American soldier commits a crime in a foreign country which is 
a crime under the laws of that country but not a crime under our 
laws, that that is a military offense ? 

General Hickman. Generally that is correct, sir. 

In Korea, under an agreement that was brought about by an ex- 
change of notes on the 12th of July 1950, that is, after we had already 
gone over there with at least 1 division following the outbreak of the 
Korean war, we obtained from the Koreans authority to have com- 
plete criminal jurisdiction over our personnel. 
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I might state at the present time that Korea is apparently urging 
the United States to negotiate an agreement pursuant to which Korea 
would have jurisdiction somewhat similar to the provisions of the 
NATO Status of Forces Agreement. 

Then, in Greenland, since the 27th of April 1951, we have an agree- 
ment, under which members of our forces are exempt from the crim- 
inal jurisdiction of the courts of Greenland. 

In Italy the exercise of jurisdiction over members of our Armed 
Forces is governed by the Italian legal system which precludes for- 
eign courts from exercising jur isdiction within Italian territory. 

(Discussion off the record. ) 

General Hickman. As a matter of practice, however, the Italian 
authorities have, in cases involving our persons, wherever possible, 
charged those persons with offenses the maximum punishment for 
which is less than 1 year. because a sentence of that duration may be 
suspended under It: alian law, or they have imposed sentences which 
did not provide for confinement of a year or more. 

Senator FLAnpers. Were there any other of the NATO nations in 
which the receiving nation exercised as full jurisdiction as they do in 
Italy, before the treaty was made with them / 

General Hickman. No, sir; I believe not. I think Italy is the only 
one that has that legal prohibition, but I might say that we are ex- 
pecting that Italy will ratify the Status of Forces Agreement within 
a very short time, and that at the end of that time it will be up to 
them to pass laws which will permit us to exercise the jurisdiction 
that we could exercise in the other NATO countries. 

Senator FLAnpers. So in this particular case, at least, the Status 
of Forces Treaty is all in our favor. 

General Hickman. Yes, sir. 

Senator FLanpers. From any standpoint. 

General Hickman. Yes, sir. 

Senator FLanpers. And the objections that have been raised to it 
in connection with other countries do not apply? 

General Hickman. Yes, sir. 

During the reporting period there were 85 persons subject to our 
military laws who were accused of offenses subject to the jurisdiction 
of Italian courts. Charges were dropped in 28 cases, 16 individuals 
were acquitted, and 36 were tried. Italian courts imposed confinement 
in 13 cases but suspended the confinement in all but 2. 

The commander concerned has reported that the jurisdiction: ul sit- 
uation has not adversely affected the morale and discipline of Army 
personnel. But the Navy commander has reported that although he 
has that same view, he does feel that arrangements could have an 
adverse impact in the future. He feels, however, that Italian ratifi- 

cation of the Status of Forces Agreement will remove or materially 
redig ® any potential adverse impact on our forces. 

Then in a matter of limited jurisdiction, I would like to just discuss 
first Iceland where we have an agreement that has been effective since 
the 5th of May 1951. 

Iceland, although a NATO country, has not ratified the Status of 
Forces Agreement, but we have an arrangement with them whereby 
our persons subject to military law are generally under the same ar- 
rangement as our people in a NATO ccuntry which does have the 
Status of Forces arrangement. 
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During the reported period, there were 185 persons subject to our 
military ‘law who were accused of offenses subject to the jurisdiction 
of Islandic courts. I might say in passing there that of those 185 
offenses, there were 108 of them that involved violations of the Ice- 
landic economic laws. 

Iceland is, I guess you might call it, a have-not country with re- 
spect to certain articles. For - example, I have been told that a 5-cent 

candy bar brings about 40 cents, the equivalent of 40 cents, in the Ice- 
I indic market, so that they have passed some fairly stringent economic 
laws so that their people will not unduly spend money for what they 
want to impose importation taxes on. 

Iceland waived its jurisdiction in 1951 of these 185 cases, and 
dropped charges in 9 and tried 116. They acquitted 3 and sentenced 
2 to confinement, not suspended. 

The service commanders concerned, both Army and Navy, have 
stated that “the jurisdictional arrangements have had no adverse 
effect upon the morale and discipline of the forces.” And that the 
“punishments meted out by the Icelandic courts for the various in- 
fractions are less than that a court-martial would normally adjudge.” 

In French Morocco during the recorded period there were 36 per- 
sons of ours who were accused of offenses subject to their jurisdiction. 
They waived this jurisdiction in only 6 cases, dropped charges in 12, 
and tried 18. They acquitted 1 and imposed confinement upon 10, 
with the confinement suspended in all but 2 cases. 

The Air Force commanders state that the jurisdictional arrange- 
ments in French Morocco have had a negligible impact on the ac- 
complishment of their mission, but that the slowness of the local ju- 
dicial process of the local courts has adversely affected morale and 
discipline, while the possibility of trial by local courts has had a pos- 
itive effect upon discipline. 

Senator Fianpers. I am trying to remember the day before yester- 
day. What was that other country where complaint was made of 
slowness ? 

General Hickman. That was Turkey, sir. 

Senator Ervin. I wondered why we ‘don’t have the same arrange- 
ment in French Morocco that we have in France. Do you know! 

General Hickman. It has been slow in getting the controversial 
elements of an agreement worked out, sir. As you know, France in 
its ratification of the Status of Forces Agreement did not extend the 
provisions of that agreement beyond metropolitan France. 

I don’t think slowness has been with respect to the jurisdictional 
points, but these arrangements cover taxation and many different 
problems, and when you strike a snag and you have some ‘diplomatic 
give and take on the thing, sometimes it takes a long time to get them 
worked out. 

Senator Ervin. French Morocco has some degree of independence 
from France. 

General Hickman. Yes. 

Colonel Levin. It is not included as part of France. 

Senator Fianpers. Algiers is included, is it not? 

Colonel Levin. Yes, sir. 

Senator FLanpers. So anything we negotiate with France applies 
to Algiers. 
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General Hickman. Yes sir, generally that is true, but not to French 
Morocco. They have enough autonomy that it is outside the French 
adherence to the Status of Forces Agreement. 

The Air Force commanders state th: it except for offenses committed 
during the performance of official duty, the local authorities uni- 
formly deny requests for release of jur isdiction. 

One of the two Air Force commanders there states cm at the amount 
of time spent by other personnel than the accused in assisting the 

‘used and in monitoring the trials are aeesocetionsin to the 
offenses. Where there is a relatively minor offense, yet the cases 
drag on. 

Now, the Philippines, where the agreement has been effective 
since the 26th of March 1947. There, by the Philippines bases agree- 
ment, we have jurisdiction over our persons exclusively in time of 
war. In time of peace we exercise lrvedied ion with respect to all 
offenses which are committed by our members on the bases. As a 
matter of fact, when this agreement was originally concluded, we 
were given, and of course still have under the bases agreement, the 
authority to try Filipinos for offenses committeed on our military 
bases. 

At the time this right was somewhat anomalous, because we had no 
forum in which we could try them, because under our court-martial 
procedure at that time we had no provision whereby we could try a 
person who was not subject to military law. U nless the Filipino 
happened to be working for our forces, why, he wouldn’t be subject 
to our military law, so that we had a power that we couldn’t exercise, 
even if we wanted to. 

That hiatus has been changed, and under the Uniform Code of 
Military Justice we do have authority to try persons who, by reason 
of a treaty, are made subject to the jurisdiction of the United States. 

Outside of the base areas the queeeeion of the United States 
authorities is limited to offenses against the security of the United 
States and to offenses in which only our own members are involved. 

Also, if the prosecuting attorney in the Philippines finds that an 
offense committed by a member of our forces is one which occurred 
while performing a specific military duty or is one occurring during a 
period of national emergency, then jurisdiction is exercised by our 
authorities. 

During the reporting period there were 156 offenses committed 
subject to the jurisdiction of Philippine courts. They waived their 
jurisdiction in 123 of these, dropped charges in 28, tried 1 person 
who was acquitted, and 4 cases are pending. 

The Army commander reports that jurisdictional arrangements 
have had no adverse effect upon the accomplishment of his mission 
or on the morale and discipline of the Army in the Philippines. 

The Navy commander states that an amicable rel: ationship exists 
between the military and Philippine authorities under existing ar- 
rangements, and that the exercise of jurisdiction by Philippine au- 
thorities over our personnel has favorably affected the morale and 
discipline of our forces. 

In Libya, where we have had an agreement since the 9th of last 
September, we exercise an exclusive jurisdiction over all persons sub- 
ject to military law who are in Libya in connection with operations 
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under the agreement with respect to offenses solely against the prop- 
erty or security of the United States, or offenses solely against the 
person or property of another person who is subject to our military 
law; offenses committed within the areas under our control; and 
offenses arising out of any act or omission done in the performance 
of official duty. 

The Libyan courts have primary jurisdiction over all other offenses 
committed by persons subject to military law within its territory. 
No persons, however, were tried during the reporting period. 

In Panama, United States personnel who commit offenses outside 
of the Canal Zone are subject to the primary jurisdiction of Panama. 

Pursuant to an informal agreement in 1943 between our military 
authorities and the commandant of the Panamanian National Police, 
military personnel who commit offenses within the Republic and who 
are apprehended by the Panamanian authorities are frequently turned 
over to the United States authorities for disciplinary action. Local 
authorities, our authorities there, state that Panamanian authorities 
rarely refuse to relinquish their primary jurisdiction when requested 
to do so. 

During the reporting period there were 265 persons subject to our 
military law who were accused of offenses subject to their jurisdiction. 
Panama waived its jurisdiction in 9 cases and tried 216. They ac- 
quitted 19, fined 196, and imposed confinement not suspended in 1 case. 

Service commanders, Army, Navy, and Air Force, report that the 
arrangements have had no adverse effect on morale or discipline and 
local authorities have been most cooperative. 

In the leased base areas, Bermuda, the Bahamas, British Guiana, 
and so on, we exercise, as in the Philippines, exclusive jurisdiction 
over our own forces in time of war. But in time of peace we exercise 
exclusive jurisdiction only with respect to security offenses and of- 
fenses against persons or property of persons subject to our military 
law within our base areas. 

As to all other offenses, no matter where committed, and by whom, 
the jurisdiction is concurrent. 

During the reporting period there were 175 persons in the leased 
base areas who committed offenses subject to local jurisdiction. ‘The 
courts waived their jurisdiction in 2 cases, dropped charges in 9, and 
tried 166. They acquitted 9, fined 155, and sentenced 1 to confinement 
which was not suspended. 

Service commanders, Army, Navy, and Air Force, have stated that 
the local arrangements pertaining to jurisdiction have had no adverse 
effect upon the morale and discipline of our forces and that local au- 
thorities have been most cooperative in all respects. 

In the Azores we exercise exclusive criminal jurisdiction over mem- 
bers of our forces and our nationals serving with the forces within 
the zone where such forces are quartered, and outside that zone up 
to a specifically designated or delimited area. None of our personnel 
was tried by local courts. 

In Saudi Arabia, where again no one was tried, we have primary 
jurisdiction over our U nited States military personnel with respect 
to offenses committed inside the United States areas and the roads 
leading thereto. The Saudi Arabian authorities exercise primary 
jur isdiction over other offenses committed by military personnel and 
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over all offenses committed by persons other than military personnel 
who are subject to our United States military law. 

In Brazil we have a military-assistance agreement, which was con- 
cluded in 1952, wherein our military personnel enjoy that diplomatic 
immunity which is conferred by international custom upon Embassy 
personnel of corresponding rank. 

In addition, we have personnel in Brazil who are members of the 
Joint Brazil-United States Military Commission, and they enjoy, 
the personnel in this group, as a matter of practice this same 
diplomatic immunity. 

It appears that United States authorities in Brazil exercise con- 

current jurisdiction over offenses committed by any other military 
personnel that might be stationed there other than in these two groups. 

[ think it is important to note, however, that in 1944 the Brazilian 
Supreme Court held in a decision that since special permission had 
been given to the United States to bring troops to Brazil, United States 
military personnel stationed there were exempt from jurisdiction of 
Brazilian courts, which is somewhat comparable to that case that 
Chief Justice Marshall handed down some 150 years ago. 

It is understood that Brazilian authorities have agreed, as a matter 
of policy, that United States military personnel who commit offenses 
in Brazil will be turned over to United States authorities for trial, 
and none of our people have been tried during the reporting period. 
Naturally, the service commanders say that these arrangements have 
had no adverse effect. 

We have people in a great number of countries under a mutual- 
defense assistance agreement and under military mission agreements, 
and they may be conveniently divided into two types so far as the 
exercise of jurisdiction is concerned. One, where we have exclusive 
jurisdiction and others where there is a limitation. 

We have exclusive jurisdiction in our military assistance advisory 
groups in Yugoslavia, Spain, Greece, Ethiopia, and Thailand. In 
Iran, Iraq, Turkey , and Saudi Arabia they are subject to concurrent 
jurisdiction between our courts and the local courts. 

In the Philippines, our military advisory group personnel, the senior 
officers enjoy full diplomatic immunities while others are subject to 
the same jurisdictional arrangements as under the bases agreement. 

In a number of other countries, the Netherlands, Great Britain, 
Luxembourg, Belgium, France, Korea, Japan, Pakistan, Formosa, 
Brazil, Indonesia, Indochina, Colombia, Cuba, Denmark, Portugal, 
Chile, and Italy, the status of this type of personnel is that of person- 
nel of corresponding rank of the United States diplomatic mission. 

Then with respect to our mission personnel who are located in Mex- 
ico, Central America. and South America, we exercise exclusive juris- 
diction over our personnel in Mexico, and the ones in the South 
American and Central American countries are subject to concurrent 
jurisdiction. 

To summarize, during the reporting period we had 7,416 persons 
subject to our military ‘law who were accused of offenses subject to 
the jurisdiction of foreign courts. They waived their jurisdiction 
in 5,424 of these cases. They tried 1,475. They acquitted 123. They 
reprimanded a dozen, they dropped charges as to 255, and imposed 
confinement in 178 cases. Confinement was suspended in all but 77, 
or in about 1 percent of the cases. 
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During the same period in NATO countries, we had 3,720 such 
offenses. 

Senator Ervix. As I understand it, those first figures are overall 
firures, both those countries in NATO and those outside the NATO 
countries. 

General Hickman. That is correct; yes, sir. In the NATO coun- 
tries, which include the four countries in addition to those where the 
Status of Forees Agreement is in effect, the countries waived their 
jurisdiction in 2.386 of the 3,720 cases. They tried 967. They ac- 
quitted 91. They reprimanded a dozen. They dropped charges as to 
149, and imposed confinement in 105 cases, and suspended the con- 
finement in all but 48, or 1.3 percent. 

As to the NATO countries which exercise criminal jurisdiction 
under the Status of Forces Agreement, our statistics disclose that 
since the effective date of the NATO Agreement with respect to those 
countries that is from the time they ratified it and the Status of 
Forces Agreement became effective there have been 4,017 persons who 
have committed offenses subject to their jurisdiction. The courts 
tried 987 of them, imposed confinement in 112 but suspended the con- 
finement in all but 63. 

Worldwide statistics for the period : The reporting period compared 
with worldwide statistics for the 1953 period indicates first that for- 
eign countries waived their jurisdiction in a considerably greater per- 
centage of cases in 1954 than in 1953; 73.1 percent as compared to 
48.9 percent. 

Secondly, that a smaller percentage of cases subject to the jurisdic- 
tion of foreign courts were tried by those courts in 1954 than in 1953: 
19.8 percent as compared with 33 percent. 

And, thirdly, that the percentage of individuals who received sen- 
tences to confinement which were not suspended were approximately 
the same in 1954 as in 1953: 1 percent in 1954 against 0.7 percent in 
1953 a little bit more in 1954. 

Statistics for the period reported compared with statistics for the 
same period in 1953 indicate that in NATO countries they waived 
jurisdiction in approximately the same percentage in 1953 as in 1954: 
66.8 as compared to 64.1 percent. But that a smaller percentage of 
eases subject to the jurisdiction of the NATO courts were tried by 
those courts in 1953 than in 1954: 11.2 percent as compared with 26 
percent. And that the percentage of individuals who received sen- 
tences to confinement which were not suspended were about the same: 
1.3 in 1954 as compared with 1 percent in 1953. 

The comments which have been received from field commanders 
and from Judge Advocates in the field, our legal officers, indicate 
that in all but a very few countries the operation whereby military 
jurisdiction is shared with foreign courts has not had an unhealthy 
effect upon the accomplishment of our military missions or upon the 
morale and discipline of our forces. 

The significant exceptions are French Morocco and Turkey where 
extended delays in investigations and trials have, to a certain extent, 
impaired morale and discipline. 

Although the assertion of foreign jurisdiction has not, I think we 
can say in general, affected the morale and discipline of our forces 
adversely, the interests of our servicemen must nevertheless be fostered 
and protected at all costs. 
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To this end the Department of Defense recently pesaes a 
directive which specifies action which must be taken by the services 
to insure the proper treatment and the proper conditions of confine- 
ment of our personnel who are confined in foreign penal institutions. 

The directive provides that, subject to the la@s and regulations of 
the country concerned and the agreements that we have with them, 
personnel of the United States confined in foreign institutions are to 
be accorded the treatment and are to be entitled to all the rights, 
privileges and protections authorized for personnel confined as the 
result of sentence by service court martials and under service direc- 
tives. 

These rights include such matters as legal assistance, inspections, 
medical attention, food, bedding, clothing, and health and comfort 
items. 

Pursuant to the directive, United States personnel are to be visited 
periodically at which time the conditions of confinement as well as 
other matters relating to their health and welfare are to be observed. 
Should reasonable requests for permission to visit be arbitrarily 
denied, or if it is ascertained that an individual is being mistreated 
or that his conditions of confinement are substandard, the cases are 
to be referred to the diplomatic mission for appropriate action. Mili- 
tary commanders are to seek local arrangements to accomplish these 
ends. 

In that regard I might invite your attention to the statement that 
IT made a little earlier about the local arrangements being made in 
Japan whereby all of the persons sentenced would be held in a local 
jail. That was made at the local level, that arrangement in Japan. 

I might put in for the record, sir, the Department of Defense direc- 
tive that I have just mentioned. It is dated October 19, 1954. That 
sets forth the policy and requirements. 

Senator Ervin. It will be received. 

(The document above referred to is as follows :) 

OcToBerR 19, 1954. 


DEPARTMENT OF DEFENSE DirectTIVE NUMBER 5510.4 


Subject: Treatment and Disposition of United States Military Personnel Con- 
fined in Foreign Penal Institutions. 


I. PURPOSE 


The purpose of this directive is to establish uniform policies and procedures 
to be incorporated in the regulations of the armed services concerning the treat- 
ment and separation of military personnel confined in foreign penal institutions. 


II. POLICY 


A. Treatment of United States Military Personnel Confined in Foreign Penal 
Institutions 


1. Insofar as practicable and subject to the laws and regulations of the coun- 
try concerned and the provisions of any agreements therewith, the Department 
of Defense seeks to assure that members of the Armed Forces of the United 
States confined in foreign penal institutions are accorded the treatment and 
are entitled to all the rights, privileges, and protections authorized by service 
directives for such personnel confined in United States military facilities. Such 
directives include, but are not limited to, matters such as legal assistance (not 
to include representation by either military or civilian counsel), inspection, 
medical attention, food, bedding, clothing, and other health and comfort sup- 
plies. This policy shall apply both to pre-trial and post-trial confinement of 




























































42 ARTICLE VII, NATO STATUS OF FORCES TREATY 


such personnel for such time as they remain subject to United States military 
law. 

2. In consonance with this policy, members of the Armed Forces confined in 
foreign penal institutions shall be visited periodically, at which time the condi- 
tions of confinement as well as other matters relating to their health and welfare 
will be observed. If practicable, visits should be made at the same time and 
to the extent provided for inspections by service regulations. Should it not be 
practicable for the individual’s commanding officer or his representative to make 
visits, the area commander should be requested to arrange that another unit be 
responsible for such visits or to request that the appropriate diplomatic or 
consular mission assume responsibility therefor. If reasonable requests for 
permission to visit members of the Armed Forces are arbitrarily denied or it is 
ascertained that the individual is being mistreated or that the conditions of 
his confinement are substandard, the case should be referred to the diplomatic 
or consular mission concerned for appropriate action. 

3. To the extent possible, military commanders should seek to conclude local 
arrangements whereby the United States military authorities may be permitted 
to accord members of the Armed Forces confined in foreign institutions treat- 
ment, rights, privilges, and protection similar to those accorded such personnel 
confined in United States military facilities. 

4. The military authorities shall make appropriate arrangements with foreign 
authorities whereby custody of individuals remaining members of the Armed 
Forces who are released from confinement by foreign authorities will be turned 
over to the United States military authorities. In appropriate cases, diplomatic 
or consular officers should be requested to keep the military authorities advised 
as to the anticipated date of the release of such persons by the foreign authorities. 


B. Representation of United States Military Personnel Subject to the Jurisdiction 
of Foreign Tribunals 


Representation of civilian counsel at government expense shall be furnished 
only if the Secretary of the Department concerned or his authorized representa- 
tive deems such action to be in the best interests of the United States. 


CO. Administrative Discharge or Separation of Members of the Armed Forces 
Convicted by Foreign Tribunals 


The administrative discharge or separation of members of the Armed Forces 
convicted by foreign tribunals shall normally be effected in the United States. The 
separation of such personnel outside the United States may be accomplished in 
individual cases only with the approval of the Department concerned. 


D. Reports 


In order to keep the diplomatic or consular mission in the country concerned 
apprised as to the status of members of the Armed Forces serving sentences to 
confinement in foreign institutions, a periodic report should be made to such 
mission, which, in addition to other pertinent matters, shall include the names of 
those confined, the offenses of which they were found guilty, the sentence and 
date thereof, the place of confinement and the anticipated date of release from 
confinement. 


E. Treatment of Other Persons Subject to United States Military Law Tried by 
Foreign Tribunals 
Insofar as practicable, the policies prescribed above with respect to the treat- 
ment, rights, privileges, and protection of United States servicemen subjected to 
the jurisdiction of foreign tribunals shall apply to other persons subject to 
United States military law, including dependents. 


Ill, ACTION REQUIRED 


It is desired that each of the military departments forward to the Assistant 
Secretary of Defense (Manpower and Personnel) within ninety days following 
the date of this directive copies of implementing regulations placing these policies 
in effect. 

C. B. WILson, 
Secretary of Defense. 


Senator Ervin. Does the Department of Defense have any informa- 
tion whether as a practical matter that reasonable visitations are al- 
lowed to our men who are confined in these foreign prisons? 
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General Hickman. Yes, sir. Any case that I know of where we 
have had any inquiries about it, there have been visits made. 

In the celebrated Keefe case, for instance 

Senator Ervin. That was a case I was going to ask you about. You 
gave us a very good explanation. The Keefe case, as I recall, was 
where there was an attempt made to get the Supreme Court of the 
United States to review the ruling, and they tried to raise the question 
of the constitutionality of the Status of Forces Treaty. 

General Hickman. That was one of their points, yes, sir. 

Senator Ervry. And the Supreme Court refused to review the case 
but said they didn’t pass on the matter, as I recall it. 

General Hickman. I think that is right. They brought the action 
first in the district court, I guess, and then the Supreme Court denied 
certiorari. 

Senator Ervin. Excuse the interruption. 

General Hickman. With respect to the specific problem of visits, 
there has been a Captain Finch from the Army Signal Depot at 
Samour who visits Keefe and Scaletti every 15 days. Then a State 
Department consular official has made one visit and reported on 
conditions. A Captain Nelson visits the prisoners at least once a 
month. 

Colonel Levir. Nelson is a chaplain. 

General Hickman. An American priest has visited the prisoners one 
time to our knowledge, a French priest regularly visits the prisoners, 
and apparently the chief chaplains of the communications zone, that 
is our Army headquarters there, has visited the prisoners. In fact, 
the United States chaplain may visit the prisoners as frequently as 
he desires. 

Senator Ervin. I just wonder what they report, if anything, with 
reference to the conditions of not only in the Keefe case, but with ref- 
erence to the conditions of the prisoners generally where Americans 
are confined. 

Of course, I know myself that they are not the most desirable places. 
Fer example, I had to go out 1 time to get 1 of my constituents out 
of the District of Columbia jail, and I must say I didn’t like that 
place at all myself, and I would hate to get in it. 

General Hickman. I think it probably would be fair to say that 
they are not up to the standards—I will go only this far, they are not 
up to the standards—of the guardhouses in the Army. 

Senator Ervin. As I understand your statements, the only country 
which has made arrangements to confine the Americans together is 
Japan. 

General Hickman. To my knowledge that is the only one, yes, sir. 

Colonel Levie. There is a good reason for that, too, Senator. Japan 
is the only country where there are enough to warrant it. 

Senator Ervin. Yes. Of course, we have had a tremendous num- 
ber of our soldiers over there and still have. 

General Hickman. We have only a half-dozen in prison in France, 
for example. 

Senator Ervin. You gave us a breakdown—of course, we could get 
the same thing by subtracting the breakdown on NATO countries 
from the breakdown worldwide. I just wondered if you could give 
us, to save us from having to do that, any kind of a breakdown that 
would give the non-N A’ LO countries se parately. 
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In other words, you gave the worldwide figures in the different cate- 
gories, and then you gave us the breakdown on NATO countries. 

General Hickman. Yes, sir. 

Senator Ervrn. I just wondered if it would be too much trouble for 
you to give us that. 

General Hickman. No, sir, we can get that. 

Senator Ervin. The non-NATO countries separately. You can do 
that by letter or statement that you can file with the committee. 

General Hickman. Yes, sir. 

Senator Fianpers. I wonder if this information might be tabulated 
so far as possible. There are, of course, difficulties in the way of 
tabulation because the conditions are different in different places. 

General Hickman. Prison conditions, you mean, sir? 

Senator Fianpers. No, the conditions of the agreements. I don’t 
know that that makes any difference. 

But if, for instance, total number of cases, cases waived, cases tried, 
convictions obtained, that is if it could be set right along, the figures, 
to indicate the disposition of all the cases in eac h country. 

Senator Ervin. On a chart? 

Senator FLanpers. Not in chart form, but in tabular form. I think 
it would be useful country by country. 

General Hickman. We have that, sir. 

Senator Fianpers. That would carry out your thought as well. 

General Hickman. We have that already prepared by each country 
and what happened with respect to each country, sir. 

Senator Ervin. What I was interested in is this, for example. Of 
course, I could get it from your testimony by adding it together. 

That is in the 77 cases where the men actually have undergone im- 
prisonment, what countries they were in and what the length of their 
sentences were in the different countries. 

General Hickman. Yes, sir, we have that. Here is where they are 
located as of February, sir. 

Senator Fianpers. Yes, they have a very full tabulation. Here is 
Iceland, for instance. . 

Senator Ervin. We can get this idea without much trouble. This 
shows that as of the 1st of February 1955, a total of American Army, 
Navy, or Air Force personnel of 58 were suffering confinement, 42 
being in Japan, 6 in France, 5 in the United Kingdom, 4 in Canada, 
and 1 in Italy. 

Senator FLanpvers. This is more elaborate than I had in mind. 

General Hickman. That is for each country, sir. 

Senator Fianvers. What I had in mind, and I don’t know that it is 
necessary, was to take the information you have been giving us here 
in words and put the information you have been giving us in tabular 
form, not going into all the detail you do in this more e Sahonite thin 
here. I think that would be useful for a clearer reading of the recor 

General Hickman. Yes, sir. We were planning to leave this for 
the record, too, sir. 

Senator Fianpers. I think we would be glad to have that in our 
record because that goes into detail in every case. 

(The statistics requested above are as follows :) 
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Department of Defense statistics relative to the exercise of criminal jurisdiction 
by foreign tribunals over persons subject to United States military law, Jan. 1, 


1594-Nov. 30, 1954 





Offenses sub- 
ject to juris- | Waivers | Droy 
diction 
World. = ---|7,416 (3, 987 5, 424 
World less NATO Fi 3,696 (1, 280) 3. 038 
World less NATO SOF__.___./3, 966 (1,343) 3, 089 
NATO_. ~ 3,720 (2,707) 2, 386 
DU Ae Ge nach etiennn ean 3,450 (2,644) 2, 335 
ree , | Sentences to 
| Reprimands confinement 
World... ai wa — 12 178 (38 
World less NATO : 0 73 (18) 
World less NATO SOF. 10 88 (19) 
NATO..--- 12 | 105 (20 
PEA Ge aiiiwscncenwusans 2 90 (9 


NotTe.—Figures in parentheses indicate traffic offenses. 


ped Tried Acquit- 


tals Fines only 
255 1475 (793 122 1,163 (693) 
106 508 (307) 32 405 (375) 
145 660 (341) 51 513 (397) 
149 067 (486) 91 759 (318) 
110 815 (452) 72 651 296) 


Confinement | Actual con- 


> 7 
suspended finement Pending 
101 (12) 77 (16) 308 
44 2) 29 (6) 54 
55 (2) 33 (7) vO 
(10 48 (10) 254 
146 «(10 44 (9) 218 
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Senator Ervin. General, there is one question that has always oc- 
curred to me in connection with this Status of Forces Treaty, and also 
with reference to these countries where we have agreements under 
which other nations try our men, and that is, What does the Army do 
with a man who is convicted and sentenced to imprisonment, with ref- 
erence to his discharge? What is the policy with reference to that? 

General Hickman. Senator, at the present time, up to now the policy 
has been that we do not discharge him, and when the confinement has 
been served, then he reverts to his unit. 

We have a study underway at the moment to decide whether or not 
any particular case on the approval, the way it is now generally being 
thought out, on the approval of the department Secretary cone erned, 
in other words, the decision would be made back here, whether or not 
we should discharge him earlier. 

Let’s take one of those two men in Japan who was convicted of that 
robbery and murder that I mentioned the day before yesterday, and 
got 15 years, whether or not we should continue him on the rolls for all 
that period of time. That study hasn’t been concluded, has it? 

Mr. Escarn. No, sir. 

Senator Ervin. Of course, this question gives no great concern to 
the great majority of cases because most of them are trivial and do not 
really affect his future as far as the Army is concerned. 

General Hickman. Yes, sir. 

Senator Ervin. But, of course, when you have a serious offense like 
the one in Japan, why, you have got quite a difficult problem there. 

General Hickman. We have the regulation in effect for the dis- 
charge of a soldier or an officer upon conviction by a civil court in the 

Tnited States. Is there a parallel regulation with respect to dis- 
charges in—— 

Mr. Esaarn. There is what we are proposing, a specific policy with 

respect to the administrative discharge of our personnel sentenced to 
confinement by foreign authorities. 

Senator Ervin. Similar to the one that prevails in this country ? 

Mr. Esearn. Yes, sir. 

Senator Ervin. I was just wondering then what do they do about 
the man getting back here? 

Mr. Escarn. He is entitled to transportation back to the United 
States in every case. 

General Hickman. That is one reason for the original decision, not 
to discharge him over there. But if, for instance, we pulled our troops 
out, then we would have the problem, the State Department would 
have the problem, of taking him. 

Senator FLanpers. Well, you can say that he was a. w. o. 1. for 15 
years and that he served his penalty for that coneurre othe with the 
criminal sentence, and he would still be on your rolls, and you could 
bring himhome. That.is just a mere suggestion of a layman not skilled 
in the law. 

General Hickman. Yes, sir. 

Senator Ervin. I just wonder what happens in case he has de- 
pendents while undergoing imprisonment. What happens now or 
what would happen in the event of a regulation similar to the one 
you suggested ? 

Mr. Escatn. The regulations now provide that military personnel 
who are serving terms of confinement pursuant to sentences of for- 
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eign courts and the dependents of those personnel are entitled to 
return transportation to the United States and to their home of 
record. 

Senator Fianpers. But no subsistence for the dependents ? 

Mr. Esearn. The Dependents Assistance Act of 1950 provides that 
the family allowance, the class Q allowance, of servicemen confined 
pursuant to sentences of foreign courts may be discontinued under 
regulations prescribed by the Secretary of the service concerned. 
The Secretary of the Army has prescribed that the allowance of 
servicemen confined pursuant to sentences of foreign courts shall be 
terminated at the end of 2 months. That is set forth in special 
regulation 35-1465-15, paragraph 12-E, dated the 28th of May 1953. 

Senator FLanpers. Now for return home the dependents do not 
have to wait until the sentence has expired ¢ 

Mr. Esearn. No, sir; they can go immediately. 

Senator Fianpers. They can go immediately. And what is the 
condition of the Q allowance or what have you for those who are tried 
and imprisoned under United States authority ? 

Mr. Escarn. The same provision, sir. 

Senator Fianpers. They also lose their Q allowance but are entitled 
to be returned home? 

Mr. Esearn. Yes, sir; exactly. 

Senator Ervin. I imagine that those who receive severe court- 
martial sentences, I mean substantial in length of time to imprison- 
ment, are usually returned to the United States to serve their sentences ; 
aren’t they ? 

General Hickman. Yes, sir; almost always. I think the only excep- 
tion would be those that might get the death sentence, and they are 
not executed over in Germany but they are in the Far East. 

Incidentally, there is a provision in the NATO Status of Forces 
Agreement that death sentence will not be carried out by one of the 
armed services as a result of a court-martial action if the laws of 
that country do not permit death sentence for the same offenses. 

And in the Far East the few soldiers that have been sentenced 
and the sentence has been approved all the way up, to death, have 
been executed in the Far East, but the rest of them they bring back, 
sir. 

Senator Ervin. As I recall when the Status of Forces Treaty was 
discussed in the Senate, some of the Members of the Senate had grave 
misgivings about it for the reason that in some of these countries, nota- 
bly Turkey, as I recall, they still have maiming as a form of punish- 
ment, in some instances. 

General Hickman. We have checked on that, and it is our under- 
standing that is incorrect. 

Senator Ervin. Well, does the Department of Defense have any 
information to indicate that any American had suffered any punish- 
ment of that character in any country ? 

General Hickman. No, sir, none whatever. 

Senator Ervin. You were about to tell us a while ago about the 
Keefe case. I am interested in the nature of that case, its inception 
and what happened in the French courts on it. 

General Hickman. Yes, sir. They were tried on the 27th of Octo- 
ber 1953, on charges of having stolen a vehicle, a taxicab during the 
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night on a public highway and with violence, the latter cireumst: 
being aggravations under the French code. 

They were sentenced to confinement for 5 years ind to pay court 
costs jointly in the sum of about $76. They were visited prior to the 
trial by Army authorities who informed them of their rights, the 
charges against them, and the possib le penalties. 

Both the : accused, Keefe and Scaletti, had possesslon of the ch: urges 


iCe 


against them at the time of the visit by the American authority, and 
those charges were the same on which they were later convicted. 
The subject of their counsel was discussed at this meeting, and the 


accused expressed no dissatisfaction with their counsel, who was fu 
nished by the French authorities. 

On the 20th of October, that is a week prior to the trial, the attorney 
of these two accused was interviewed by Army authorities and it ap- 
peared to the Army authorities that he see ‘med thorduahlt familiar 
with the case. The French Government not only furnished an attor- 
ney, but they also furnished an interpreter who was appointed and 
paid by the French authorities at the French Government’s expense. 

The accused and their attorney and interpreter were present 
throughout the trial. They were tried before a jury of seven persons 
selected by an impartial drawing of names. 

Article 381 of the French code provides that one who is guilty of 
theft will be punished by hard labor for life if the theft was eommit- 
ted by night, by 2 or more persons, with violence and with the use 
of a motor vehicle as a getaway. Article 383 of the French Penal 
Code provides that thefts committed on roads will be punished by life 
at, hard labor when committed with the inclusion of any two of those 
conditions that are in article 381. 

The substance of what Keefe admitted was true was as follows 

Senator FLANprers. Just a minute. Didn't he afterward repudiate 
that confession 4 

General Hickman. No, sir. 

Senator FLanpers. All right. 

General Hickman. He and Sealetti arrived, according to his state- 
merit—this was made not to the French, but to the milits ary police 
in Orleans about the 30th of June or the Ist of July after having 
served a period of confinement in the United States guardhouse. 

On the 2d of July, they both went to a center in “Orleans without 
permission and, after drinking various alcoholic beverages, Keefe got 
into a crap game and lost all of his money except 2,000 franes. It 
Ww " now after dark and they decided to go to Paris from Orleans. 

caletti returned to the unit of the two men and obtained their 
alothine, and at about midnight they both entered a taxicab in front 
of the railway station at Orleans with the purpose of getting out on 
the main highway to hitchhike to Paris. 

After they had gone about a mile through a small village on the 
Paris road several miles from Orleans, they had the cab driver stop 
the cab and they got out and discussed the idea of taking the cab. 
Scaletti then got in the back seat and took two shirts out of their 
baggage and he handed one of them to Keefe, who got into the front 
seat, 

Scaletti placed his shirt around the cab driver’s neck and Keefe 
placed his in the driver’s mouth. Then they tried to drag the driver 
from the cab. and he resisted, and Keefe then struck the driver. 
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He partially repudiated that later, sir. He said he was so drunk 
he didn’t remember whether he struck him or Scaletti struck him. 
Keefe and the driver rolled out of the cab onto the ground, and then 
Scaletti started the cab and they both got away leaving the cab driver 
lying on the road. 

They then drove to Paris where they abandoned the taxi on arrival 
and spent several days in Paris, and they were finally arrested several 
days later by the French police while hitchhiking. 

Keefe had a bloody uniform. They both confessed to the Army 
Criminal Investigation Department the same day after denying to 
the French police that they had been in Orleans. Their rights were 
explained to them by the military police before they questioned them. 
No question as to the confession being voluntary was ever raised. 

Scaletti testified that the facts as stated by Keefe were true, and 
that he had nothing to add or change. In the opinion of the United 
States observer at the trial, both men were adequately represented by 
counsel who brought out all possible points in their favor. 

They were given an opportunity to question the witnesses against 
them, to present their own witnesses, and to make statements in their 
own behalf. 

The court interpreter was excellent. No rights guaranteed by the 
NATO Status of Forces Agreement, paragraph 9 of article 7, which 
are usually enjoyed under American law were denied. 

Sentences against French persons convicted of similar offenses 
have ranged from 10 years to life. Interestingly, French taxi drivers 
recently staged a nationwide 1-hour protest because of light sentences 
given to Frenchmen who robbed or assaulted cab drivers, and all such 
sentences we are informed exceeded 5 years. 

Since their confinement in the prison at Fontevrault, France, Keefe 
and Scaletti have been visited frequently, as I mentioned a while ago. 
by representatives of the Army. 

Senator Ervin. They could have been tried and gotten a life sen- 
tence. 

General Hickman. Yes, sir. 

Senator Ervin. What were the points raised in the court over here 
on the Keefe case? In what respect did they claim they were denied 
any constitutional rights other than the general unconstitutionality of 
the whole treaty ? : 

Colonel Levire. The basic contention raised in the district court, 
Senator, was that by ratifying the Status of Forces Agreement, his 
constitutional rights unnamed, unspecified, had been repudiated by 
the United States, and that it was a conspiracy between the Secretary 
of State and the NATO authorities and the other United States offi- 
cials whom he named to take their constitutional rights away. 

The district court didn’t buy the argument nor did the circuit 
court. The circuit court then went a little further and said, “We will 
consider that this may be a mandamus proceeding to compel the pay- 
ment of the class Q allotment.” As to that they stated that they could 
find no basis for granting a mandamus. 

Actually, I don’t believe there was any intent on the part of coun- 
sel for Mrs. Keefe to raise that point, but they were just looking for 
something that they thought they might be able to do. 

(Discussion off the record.) 
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Senator Ervin. As I have always understood the civil law, that is 
the law based on Roman law originally instead of common law, that 
the presumption of guilt exists rather than the presumption of inno- 
cence. I don’t know whether that is so or not, but that is directly 
charged. 

General Hickman. You might put it this way. When they go into 
court, they have to prove the case, rather than a presumption of guilt. 

Colonel Levir. There is no presumption of guilt or innocence. You 
can go in with a clear record, so the burden of proof is on the prosecu- 
tion. 

Senator Ervin. That other popular impression is very much around. 
In fact, I have read it many times. 

Senator Franpers. I have 1 or 2 questions to raise. One of them is 
with relation to the Private Gordon case in which he alleges in effect 
that he didn’t have competent assistance from the military authori- 
ties in that the officers assigned to him were not lawyers. I think that 
was the basis of his case. 

General Hickman. I think he was talking probably about the ob- 
servers that went down, and according to the record we have they 
were not lawyers. They were two Marine officers. 

Senator FLanpers. Did he have anything except those observers ‘ 

General Hickman. Oh, yes, sir; he had defense counsel. 

Senator FLanpers. American? 

General Hickman. No, sir; I don’t believe so. 

Senator Fianvers. His complaint was that he had no American 
legal adviser or supporter. Now, don’t you usually intend that he 
shall have an observer and adviser or something of the sort with legal 
experience ¢ 

General Hickman. Well, ordinarily the observer is an attorney. 
We have no requirement for that. 

Senator Fianpers. I should think that an American soldier might 
well, or any serviceman might well, feel aggrieved that the man sent 
to protect his interests is not a lawyer. I don’t know that you would 
feel that way, Judge. 

Senator Ervin. No, I would rather have a lawyer of that country, 
because if you had an American lawyer, he wouldn’t be familiar with 
the procedure. 

Senator Fianpers. Well, the lawyer of the country is there, but 
these questions are raised as to whether the procedures are involving 
his constitutional rights and all the rest of it. 

Senator Ervin. I see your point, Senator. I am substantially in 
agreement with you, if it is feasible. In other words, your point is 
that the observer should be a law-trained man. 

Senator Fianpers. Yes. I got that as what little solid substance 
there was to the Gordon complaint, and so I am raising the question 
as to whether in all cases the observer shouldn’t be one with legal 
training. 

Senator Ervin. We do have, I think, a rather severe limitation on 
the number of people that can be commissioned, of course, in the 
Judge Advocate General’s Corps. There are in addition some law- 
trained men in the service, but it might be very difficult to enforce 
that, but it would be highly desirable. 
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General Hickman. I feel certain that all of our Army accused do 
have lawyers to defend them. The Marines, of course, they are more 
fighters than the y are lawyers. 

Senator FLanpers. And the Navy has sea lawyers. 

General Hickman. I can’t say why lawyers were not 

Senator FLanpers. There is no malice in my observation. 

Commander Brrrrry. I think I can say in regard to the Navy there 
are numerous cases Where there is not a Navy lawyer available at a 
particular place throughout the world. There are a lot of places 
we have small installations at where we do not rate a lawyer being at 
the installation. 

General Hickman. I might say, sir, when 1 was in Japan, where 
I was from 1949 to 1952, the new Uniform Code of Military Justice 
went into effect where there was an increased requirement for lawyers 
in the service than we had had before. For a considerable per iod of 
time the Army assisted the Navy in furnishing lawyers for the Navy 
Department's business until they were able to get more lawyers out 
there. It was a cooperative venture. 

Senator FLanpers. Now let me inquire what would be the case if 
it were a court-martial if the offense were committed under such 
conditions as warranted the court-martial, to what extent would there 
be men available in the interest of the accused at an ordinary court- 
martial ¢ 

General Hickman. The distinction here, Senator, would be that 
of the observer versus the man’s counsel. 

Senator Fianpers. Yes. 

General Hickman. In a court-martial, that is in a general court- 
martial case, the accused must have an attorney. He must have a 
lawyer to represent him. 

That attorney must be certified, that is if he is a Government attor- 
ney he must be certified PY the Judge Advocate General of the service 
concerned, Army, Navy, or Air Force, as bei ‘Ing competent to perform 
legal duties. 

In the Army, for example, we certify them in special orders and 
they are distributed showing that the Judge Advocate General has 
examined his credentials, so that the man accused before a general 
court-martial would have a qualified assigned counsel. He would 
have him first at the pretrial investigation, and then later on at the 
trial itself. 

Senator FLanpers. Now that goes through all the services / 

General Hickman. Yes, sir, that is a statutory requirement. 

Senator Fianpers. I thought it was a sti ututory requirement. 

General Hickman. It is in the Uniform Code of Military Justice. 

Senator Fianpers. Now let’s follow through, if you don’t mind, 
and see why the man is so well protected with American legal advice 
In the one case and not in the other. “ 

Does this require—I am trying to make the case for the present 
practice—that there shall be sufficient time to arrange for the assign- 
ing of the competent legal counsel in a general court-martial or suffi- 
cle ont time to bring the accused to a place where there is, that is, does 
it require special arrangements to get this done ? 

You were saying, as T understood you, that there was trouble with 
having effective legal counsel as an observer, difficulty would arise 
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from there very likely not being one within reach. But if it was 


a court-martial, he has to be there, doesn’t he ? 

General Hickman. That is right, yes. I didn’t intend to say that, 
sir. We have an observer present at every trial. So far as I know, 
every trial that has been held in a foreign court, that is so. 

Senator FLanpers. Yes. 

General Hickman. The problems of waiver and proceeding to 
trial usually take a fair amount of time, so that I don’t think there 
would be any question of there being an opportunity to get someone 
There, 

And as I said, so far as the Army is concerned, we always have 
lawyers present as observers. On the other hand, one of our lawyers, 
Army, Navy, or Air Force, or a civilian that we might employ, a 
United States civilian, would in general not be familiar enough with 
the law of the foreign country to do as well as would a local attorney 
in actually representing the accused as his counsel at the trial. 

Senator Fianpers. I would feel that the local attorney was neces- 
sary. 

Greneral Hickman. Yes, sir. 

Senator Fianpers. In this case in Japan the local attorney was 
necessary. 

General Hickman. Yes, sir. 

Senator FLanpers. And he performed his function. But I can 
imagine that at the least calculation the defendant might have been a 
little dazed as to what was going on if his observer was unfamiliar with 
law, so that I am not sure that the accused gets the full benefit of 
advice or attendance that he might think was given. 

Colonel Levie. May I say this, Senator. The observer is there to 
see that the provisions of the NATO SOF, if it is ina NATO country, 
or the administrative agreement if in Japan, are complied with. 

The observers in this case have submitted a report which I have 
here which is as excellent a report as I have seen coming from a lawyer. 
These men did an excellent job. 

They not only walked right through from the time they walked in 
the courtroom and described what it looked like, they discussed the 
mannerisms of the people involved im the trial, and then they took 
paragraph 9 of article 7 and went down one after another through 
the seven safeguards and described exactly what had taken place w ‘ith 
regard to that particular safeguard. So they did really do an ex- 
cellent job well worthy of a well-trained lawyer. 

Senator Fianpers. I wonder if we might have that report in the 
record. 

Senator Ervin. If you have no objections. 

Colonel Levir. There is no objection to the report, but I would like 
to be able to have it copied and submit it. 

(The document above referred to is as follows :) 


REPORT OF THE UNITED STATES REPRESENTATIVES FOR THE TRIAL OF WILLIAM B. 
GORDON AND DONALD E. HALSEyY, OSAKA DiIstTRIcT CourRT, OSAKA, JAPAN 
(October 4, 1954-February 12, 1955) 


INTRODUCTION 


On July 29, 1954, at Osaka, Japan, Pfe. William B. Gordon and Pyt. Donald E 
Halsey, United States M¢ irine C ‘orps, were apprehended by the Japanese police 
while in the commission of an offense against a Japanese national. Pursuant to 
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the rights granted under the Protocol To Amend Article XVII of the Adminis 
trative Agreement Under Article III of the Security Treaty Between the United 
States of America and Japan, dated September 29. 1953. and which came into 
effect on October 29, 1953. Japan on August 18, 1954, indicated an intention to 
exercise criminal jurisdiction in the case. Thereafter, the United States Am 
bassador to Japan, on September 24, 1954, appointed Maj. Richard A. Brenneman 
and 2d Lt. James J. Gende as the representatives of the United States of America 
to attend the trial in the courts of Japan of the accused in this case. On Decem- 
ber 17, 1954, Ist Lt. Dominick R. Ciardi was appointed vice 2d Lt. James J. 
Gende as representative. 


1. THE INDICTMENT 


The indictment filed aguinst Pfc. William B. Gordon, 1389955, and Pvt. Donald 
E. Halsey, 1382046, United States Marine Corps, Company F, 2d Battalion, 9th 
Marines, 3d Marine Division, Fleet Marine Force, contained two counts; robbery 
and infliction of bodily injury on a Japanese male, Hiroshi Onishi, a cabdriver, 
in violation of articles 236 and 240 of the Criminal Code of Japan. 

The specification charged that on July 29, 1954, both of the accused engaged a 
taxicab driven by Driver Hiroshi Onishi on the road near 1-chome, Sanno-cho, 
Nishinariku, Osaka, Japan, and while riding in it to the city of Osaka, they con- 
spired to attack the driver, and by incapacitating him for resistance evaded the 
payment of the fare and also to obtain forcibly the proceeds of sales; and while 
proceeding on the road around 868 Kansukecho, Naniwaku, Osaka, Japan, at 
about zero hour on the same day the accused William B. Gordon suddently choked 
the driver from behind and about the lower jaw with the left hand, and the 
accused Donald E. Halsey choked the driver’s neck with his left hand from the 
right front side and also hit the driver on the lower jaw and others, and by doing 
so inflicted upon the said driver an injury, internal hemorrhage at the neck, re- 
quiring 4 weeks of medical treatment. However, since the driver shouted for 
help, the accused merely had obtained an unlawful pecuniary advantage of taxi 
fare amounting to ¥860 and took flight without accomplishing their aim of 
robbing money. 


2. THE CRIMINAL CODE 


The Criminal Code of Japan provides under article 236, as follows: 

(Robbery:) “A person who deprives another his property through violence or 
intimidation thereby commits a crime of robbery and shall be punished with 
imprisonment at forced labor for a limited term of not less than 5 years.” 

The Criminal Code of Japan provides under article 240, as follows: 

(Death or wounding through robbery:) “When a robber injures a person, 
imprisonment at forced labor for life or not less than 7 years shall be imposed 
and when death is occasioned, death or imprisonment at forced labor for life 
shall be imposed.” 


3. PLEAS AND MOTIONS 


Both accused pleaded not guilty, as they claimed to be drunk, and not conscious 
of their actions at the time the alleged offense was committed. 


4. THE JUDGMENT 


toth of the accused were found guilty of the offense, as alleged, and sentenced 
as follows: William B. Gordon, 3 years and 6 months; Donald B. Halsey, 3 years 
and 6 months, but less than 4 years. Both were to equally share the cost of the 
trial. Both accused requested an appeal be submitted to the Osaka Higher 
Court, this was accomplished on February 12, 1955. 


5. EVIDENCE BEFORE THE COURT 


(a) Prosecution 


The prosecution proferred certain items of proof to the court including the 
official notification of the offense and the indictment given by Japan to the United 
States. Prosecution also requested that the reports of the investigation be intro- 
duced as documentary evidence. The defense did not agree to the introduc- 
tion of these reports of the investigation and the court ordered that documents 
be withdrawn. Prosecution then read off a list of four witnesses and asked the 
court and defense for permission to present the witnesses to the court. The 
accused were asked if they understood the contents of the charges. The court 
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asked Gordon his opinion of the charges. Gordon made a statement to the effect 
that certain details of the indictment were not in accordance with the truth or 
the original investigations conducted. More specifically, he was referring to the 
statement that the victim required 4 weeks of medical treatment. The fact was 
established that this was a mistake in the translation and that it should have 
been 4 days. Because of the nature of the crime, Halsey (who is a minor) was 
being tried by this criminal court and not the family (or juvenile) court. This 
was agreed to by the defense. 

Prosecution made a statement amounting to an opening argument, summarized 
as follows: The accused got the taxi and rode around for a while with no definite 
destination in mind. Halsey then took the wheel from the driver and drove for 
awhile. Prosecution also attempted to bring out that both accused did not have 
sufficient funds to procure a taxi and therefore planned to evade payment of the 
fare. The prosecution during the trial had expert medical testimony from the 
examining physician to show that the victim was actually injured during the 
alleged assault. He also called as a witness both the interpreter and clerk from 
the police station who had taken the initial statement from the accused, and 
typed them up. Prosecution attempted to bring out to the court that even though 
the two accused were drinking on the day of the alleged assault, they were con- 
scious enough to be responsible for their actions, and therefore should be found 
guilty. 


(b) Defense 


Defense requested permission to present 3 witnesses, a Japanese police sergeant 
and 2 Marine Corps officers in order to prove that the victim was not injured and 
that there was some sort of mistake in the interpretation at the investigations 
concerning the injuries sustained by the victim. Defense evidence was that both 
men were drinking quite heavily during the day, and had lost some of their 
faculties. He also tried to bring out the fact that the statement made by the 
examining physician was erroneous as to the extent of injury to the driver. Dr. 
Omaro, an expert medical witness, testified as to what was the normal time of 
healing for such injuries supposedly inflicted on the victim. The defense ques- 
tioned the doctor quite lengthy on this particular subject. Defense also had 
the cab and driver brought to the court, and had the two accused sitting in their 
respective positions. By this he attempted to show that due to the size of the 
men, they did not have sufficient movement in the cab to have inflicted any injury 
to the driver. Also, it was established that Gordon and Halsey made payment 
of the cab fare of ¥860 and that ¥5,000 consolation money was paid to the victim 
at a later date. Both of the accused also stated during questioning by judge that 
they were extremely sorry for their actions, and that if they had had full control 
of their faculties they would not have tried such an act. 


(c) Discussion 


a, Safeguards for accused.—Certain guaranties for a fair trial and lawful 
conditions of arrest are set forth in paragraph 9 of the Protocol To Amend Article 
XVII of the Administrative Agreement Under Article II of the Security Treaty 
between the United States of America and Japan, and in the official minutes re- 
garding the protocol, as follows: 

1. A prompt and speedy trial: This certainly was not true in the case. The 
incident took place on July 29, 1954, and the indictment was filed on August 18, 
1954. The case proceded to trial on October 4, 1954, and the sentence was 
announced on February 12, 1955. Thus there was a lapse of nearly 8 months 
from the time of the indictment to the day of sentencing. The crowded court 
calendar was the main cause for the delay. There were only a total of 10 
court sessions from the first session on October 4, 1954, to the sentencing on 
February 12, 1955. 

2. To be informed, in advance of trial, of the specific charge against them: 
Accused were served with a copy of the indictment, dated August 18, 1954. 

3. To be confronted with the witnesses against them: Accused, through their 
counsel, were presented with copies of testimony of all prosecution witnesses 
given before the procurator. At trial in open court, accused personally and by 
counsel were permitted to cross-examine all prosecution witnesses. They were 
also permitted to cite objections to all evidence offered at trial by the prosecution. 

4. To have compulsory process for obtaining witnesses: The defense called two 
United States Marine Corps officers who were at the police station with Gordon 
and Halsey on the night of arrest. They also called a beer-hall worker, who 
was made readily available. 
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5. To have legal representatives of their own choice for their defense or to 
have free or assisted legal representation under the conditions prevailing for 
the time being in Japan: The accused elected to utilize a lawyer supplied by the 
state. A Japanese lawyer was made available. He appeared to.be mature, 
‘apable, and dedicated to the defense. The accused said that they were pleased 
with their counsel. Counsel had ample time and opportunity to prepare his 
case 

6. If they consider it necessary, to have the services of a competent interpreter : 
An interpreter was provided by the state during the entire trial. He translated 


ill verbal proceedings from Japanese to English and vice versa. Also during 
the police investigation, Japanese interpreters were provided to translate as 
required. The court interpreter, although well qualified, had difficulty at times 


expressing the meaning of statements and answers made by the accused. 

7. To communicate with a representative of the United States and to have 
such a representative present at his trial: Accused were given full opportunity to 
confer with the appointed United States representatives in their case prior to 
trial, and the representatives were present and available at their trial. 

8. They shall not be arrested or detained without at once being informed 

f the charges against them or without the immediate privilege of counsel, 
or Shall they be detained without adequate cause: 

Accused were arrested in the vicinity of the scene of crime. The United 


States military police were immediately notified. Initially the accused were 
detained by the Japanese, but were permitted access to United States authorities. 
(hey were held only long enough for authorities to compile their pretrial 


nvestigation. They were shortly turned over to the custody of the United 
States and so remained thereafter, until trial. 

%. They shall enjoy the right to a public trial by an impartial tribunal: 
lhe trial of the accused was in open court, with ample room for spectators and 
no apparent restrictions upon attendance by the public. Three judges sat on 
the bench in this case, without jury. (There is no provision for trial by jury 
inder Japanese law.) The conduct of the tribunal apparently was fair, judicial 
n temperament, dignified in demeanor, and apparently impartial in its treatment 
of both sides 

10. They shall not be compelled to testify against themselves: Accused were 
ermitted to testify or to remain silent in open court, and to testify by counsel. 

11. They shall be permitted full opportunity to examine all witnesses: All 
vitnesses were subject to examination or cross-examination by both the accused 
ind their counsel 

12. No cruel punishment shall be imposed upon them: The sentence ineluded 
o cruel or unusual punishment, nor was such punishment inflicted upon the 
iccused at any time 

b. Procedure at trial—1. General: In most respects, the sequence and nature 

he proceedings were similar to those generally in vogue before criminal courts 
if the United States. The physical arrangement of the courtroom resembled 
('nited States courtrooms. 

2. Sequence and nature of proceedings: The court interpreter was affirmed. 
Chis gentleman was a Japanese national who had spent a number of years in 
the United States and had attended the University of Utah. He was of high 
ntelligence, earnest, and cooperative. There were instances during the trial 
where he had difficulty in getting across main points of questions, but otherwise 
was very competent. Both of the accused were caused to rise and respond 
to questioning by the judge concerning age, occupation, address, and so forth. 
The indictment was read to both accused, and were asked how they pleaded. 
They were then advised of these rights before the court. Both replied, “Not 
guilty.” Evidence to be presented by the procurator to the court was then 
itemized before the court, and defense counsel was asked by chief judge as to 

i item and whether he objected to its receipt by the court. 

The prosecution presented its case first, witnesses being called in order, 
and affirmed. Cross-examination and redirect examination were permitted. 
When all prosecution witnesses were heard, the defense presented its witnesses. 
kixamination of witnesses was very orderly, neither side interfering greatly 
with questioning. There was no introduction of hearsay or opinion evidence and 
no evidence of leading questions. There was a marked absence of objections and 
verbal clashes between counsel and this resulted in a clear presentation of all 
facts by the witnesses. 

When all evidence had been presented by both sides, the procurator summed up 
ind presented his argument. His contention was that the accused were both 
guilty and, even though they had been drinking, had enough control over their 
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faculties to be responsible for their actions. The procurator pointed out that 
there were entirely too many assault and robbery cases, and that these should 
be dealt with accordingly in the interest of justice. Hi 
from 4to 6 years for Halsey and 5 years for Gordon. 

Defense counsel gave an able summation, in which he challenged testimony 
of prosecution witnesses in that the victim was not actually injured during the 
assault. He argued that both the accused were so drunk when the alleged 
offense occurred that they could not be held fully accountable. He emphasized 
the accused payment to the victim of medical expense, taxi fare, and consolation 
money, their genuine remorse, and their prior good records as marines. The 
defense then asked the court that, if both were found guilty, that 
be lenient. 

ce. The judgment.—Judgment was pronounced on February 12, 1955. The court 
recited the facts in the case which proved a violation of articles 236 and 240 of 
the Criminal Code of Japan. It denied the defense contention that drunkeness 
rather than the willful actions of the accused was the cause of the offense. 
It also denied defense contention that the victim was uninjured during the 
struggle. No mention was made of the payments to the victim, of extenuating 
facts of drunkeness or of their prior good military records 

The court notified the accused of his right to appeal the judgment. An 
appeal was filed by the accused on February 12, 1955 


asked for a sentence of 


the sentence 


7. CONCLUSIONS 


(a) The preliminary proceedings and trial in the Gordon and Halsey case 
conform to the letter and spirit of the protocol. The trial was very slow due to 
heavy court calendar. 

(b) The offense was proved beyond a reasonable doubt. The sentence was con- 
sidered excessive in comparison to similar cases in Japanese courts, particularly 
since no portion of the sentence was suspended. 

(c) The major difficulty in the preparation and trial of the case was inter 
pretation. Although the court interpreter was well qualified, his translation 
from Japanese came forth as “English,” as distinguished from “American.” 
Thus, significant shades of meaning were lost when common usage was re 
placed by textbook style. The experience gained in this case demonstrates the 
need for topnotch Japanese court interpreters; moreover, it is evidence that 
great patience and cooperation by all concerned are essential to obtain maximum 
results. 

Ricnarp A. BRENNEMAN, 
Major, United States Marine Corps, 
United States Representative 
DoMINICK R. CIARDI, 
First Lieutenant, United States Marine Corps, 
United States Representative. 


R 0208192 

From: COMNAVFE. 

To: JAG. 

Info: Third MarDiv, ninth Marines. 

Investigation reveals Gordon and Halsey were interviewed by their Japanese 
counsel for 3 days prior to trial and at various times during trial. They were 
given opportunity to see counsel at any time upon request. Affidavits this subject 
being prepared Third MarDiv and will follow 

B. T. 
CFN 0203192. 
020447Z APR BATC. 

Senator Franpers. My reason for that is this is the one case in 
which it seemed to me that there was some reason perhaps for the 
criticism of the accused. 

I find from my notes that the point at which there was some 
question as to whether the accused admitted a confession was in the 
Baldwin ease, where the accused later on denied that he had made 
the confession and, as I remember, the officer to whom he was said 
to have confessed was not brought into the coutroom. 
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Colonel Leviz. That is right, sir. 

Senator FLANDERS. Which does not seem to be a good procedure. 

General Hickman. Baldwin was that case of nonconfrontation of 
witnesses in France, sir; and that is the case where I mentioned where 
the error was compounded on the appeal. He wasn’t confronted on 
uppeal, either, and the French finally remitted the fine that was 
imposed on him. 

Senator Eavin. As I understand it from your testimony, the Bald- 
win case, of course, is a bad case from the standpoint of law, there is 
no question about that. 

Colonel Levir. He did deny at his original trial and on appeal that 
the confession had been given. 

Senator Ervin. That is the original case, I believe—but the Bald- 
win case is the only case that you have felt, the Department of 
Defense felt, it was sufficiently aggravated in its denial of these basic 
rights under the Status of Forces Treaty which should be called to 
the attention of the Armed Services Committee of the C Jongress. 

General HickMAN. Yes, sir. I mentioned the other day, sir, that 
we had several other occasions of nonconfrontation in France. I 
have them here in a little paragraph about each one of them. 

As I stated the other day, they are broken down, they are divided 
into two groups. There are 5 of them where there was only 1 trial, 
the original trial, and the accused was not confronted by witnesses. 

Senator FLanprers. Now is that O. K. in French court “procedure ? 

General Hickman. Yes, sir; I guess it is. 

Senator FLANpDERS. Do they take a deposition of the unconfronted 
witness, or what? 

General Hickman. I think by and large they bring a case file in 
and present that. Mr. Esgain has been over there in France. 

Mr. Escary. Usually it 1s the police authorities and members of the 
prosecutor’s staff who take statements in the original investigation of 
the case, and they write down verbatim what the witness has to say. 

Sometimes the witness appears before the judge himself and he 
recites his story to the judge directly, and they use this in testimony. 
It is perfectly permissible under French law. 

Colonel Leviz. But not under a case tried under SOF. 

General Hickman. Because they have agreed in SOF that the 
accused should be confronted with witnesses against him. That is 
subparagraph 9 of article 7. 

Senator FLanpers. And the Baldwin case was an SOF case, though, 
where there is a definite infraction of the agreement. 

General Hickman. That is right; yes, sir. Now, these 7 cases that 
I mentioned, there are 5 of them where there was no confrontation. 
The accused was advised of his rights in each 1 of the 5 cases, and 
decided or elected not to appeal for some reason or another. He was 
satisfied with what he had gotten. 

Now, there is a little question in my mind as to whether or not that 
is the type of case that Senate would be interested in hearing about. 

Senator FLanprers. And you say the accused was advised of his 
rights ¢ 

General Hickman. Advised of his rights to appeal, and that this 
was a violation, and he decided he did not want to appeal. 
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In fact, one of them was ashe. One of them was an Army nurse 
who was picked up in a traffic accident involving involuntary injuries 
to others. 

Senator Ervin. Did any of them fare very badly in their punish- 
ments ¢ 

General Hickman. No, sir. They were all fines, and they ranged 
from $16 up to $135 ; $16, $45, $54, $135, and $2 

Then there were two other cases of none onfront ition at the origina] 
trial, and then on an appeal directed by the French Government we 
took it up the next chain there. 

These accused presumably wanted to appeal, and in the appellate 
trial they were confronted by witnesses, and in both cases the sentence 
was affirmed, but they suspended it in one case. Now, there the viola- 
tion of paragraph 9 of article 7 was cured in the appellate stage. 

Senator Ervin. That trial in the appellate court in France, is that 
what we lawyers would call a trial de novo? 

Colonel Leviz. Yes, it is. 

General Hickman. The same as a retrial actually. 

Senator Ervin. So neither one of those could complain. In other 
words, the error of the lower court was cured when the appellate 
court gave them a trial de novo, that is from the beginning. 

General Hickman. Yes, sir. 

Senator Ervin. Of course, we have every day in American courts 
people arrested for traffic volations and other light offenses who prefer 
to go ahead and pay a fine rather than be bothered with a trial and 
possibly these five were of the same frame of mind. They thought 
maybe they had fared pretty well and couldn’t hope for anything 
better. 

Colonel Levin. They didn’t want to go back for that 2-month court 
that you mentioned the other day. 

General Hickman. Our military authorities over in France pre- 
sumably felt that these cases were of a type that our directives did 
not require them to report, and I was just interested in getting your 
reaction, sir, as to whether you think we should report ‘this type of 

case, 

Senator Ervin. I don’t know how Senator Flanders feels about 
it, but those cases would be like the type of cases that I have seen 
hundreds and hundreds of where a person violates a traffic law, well, 
they prefer to go ahead and enter a plea of guilty, nolo contendere, 
and pay a fine and go on about their business without being bothered 
with a trial. 

And as long as the accused, after having been advised of his rights— 
if he is advised of his rights and understands his rights—and then 
wants to waive them, I think that is a privilege he has, and I don’t 
believe the Senate would be concerned in those cases. 

Senator FLanpers. I think that any report that we make should call 
attention to the nature of these cases, that is, I wouldn’t want someone 
popping up with one of these cases unless we had in a sense described 
it. 

General Hickman. Would you like for me to put these in the 
record ¢ 

Senator Ervrn. I think it would be well to put that in the record, 
General, if you would. 
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(The document above referred to is as follows :) 


On Tuesday I mentioned the Baldwin case in which there was a violation of 
paragraph 9, article 7, of the SOF Agreement in that the accused was not con- 
fronted by witnesses. Several other instances in which violations of such right 
to confrontation by witnesses occurred in France may be cited: 

1. T. Set. Bernard E, Cockroft, USAF, was tried on May 5, 1954, by the tri- 
bunal correctionnel in Chateauroux for a hit-and-run offense. He was sentenced 
to & days confinement (suspended) and a fine of 15,000 franes ($45). After 
having been advised of his rights he elected not to appeal. 

2. Airman George Davis, USAF, was tried on September 19, 1953, by the tri- 
bunal correctionnel in Rheims for a traffic accident resulting in involuntary 
injuries. He was sentenced to pay a fine of 5,600 francs ($16). After having 
been advised of his rights he elected not to appeal. 

3. Airman Richard T. Gray, USAF, was tried on February 17, 1954, by the 
tribunal correctionnel in Chateauroux for a hunting offense. He was sentenced 
to pay a fine of 18,500 franes ($54). This case was discussed with the French 
Ministry of Justice who offered to direct an appeal. The accused, however, 
decided neither to accept the offer of a directed appeal nor to appeal in his own 
right. 

i. Lt. Sara G. Jordan, AN2244465 was tried on March 3, 1954, by the tribunal 

correctionnel in Macon for a traffic accident resulting in involuntary injuries. 
She was sentenced to pay a fine of 45,000 frances ($135). After having been 
idvised of her rights she elected not to appeal. 
5. A2e Dina Maccario, USAF, was tried on November 17, 1954, by the tribunal 
correctionnel in Chateauroux for assault and battery. He was sentenced to 
pay a fine of 9,000 francs ($27). After having been advised of his rights he 
elected not to appeal. 

6. Pvt. James Floyd was tried on October 22, 1953, by the tribunal correction- 
nel in Nancy. He was sentenced to pay a fine of 8,000 francs ($24). On an 
appeal directed by the French Government on request of United States au- 
thorities the accused was confronted by the witnesses and the court affirmed the 
sentence but suspended it. 

7. A2c James Phillips, United States Air Force, was tried on March 30, 1954, 
by the Tribunal Correctionnel in Bordeaux for a traffic accident resulting in 
involuntary injuries. He was sentenced to pay a fine of 15,600 francs ($45) 
On an appeal directed by the French Government on the request of United States 
authorities the accused was confronted by the witnesses and the court affirmed 
the sentence. 


Senator Ervin. Are there any of you gentlemen who have anything 
to add to what General Hickman or what Mr. Leigh stated the othet 
day? 

General Hickman. Sir, I have one other point I would like to raise 
just sort of informally. 

We are considering, the Defense Department is considering, the 
institution of proposed legislation with a view to providing counsel, 
and this is appropriate to Senator Flanders’ query of a while ago, pro- 
viding funds for the furnishing of counsel and perhaps bail and court 
costs to at least certain of our soldiers and officers and dependents 
who might be tried in foreign countries. 

It is perhaps'a little bit more in the thinking stage, but we don’t all 
see eye to eye on what we should do at the moment. But. certainly 
two areas of assistance would seem to be in order. 

One is wherein it was felt that the counsel that might be furnished 
was incompetent or, second, if there were no counsel furnished by 
foreign countries, and also in areas, perhaps, of serious felonies, if you 
can call one felony more serious than another, and perhaps in’ cases 
where there is a special interest of the United States in Seeing that the 
man was appropriately defended, such, for example, as in the Turkish 
flag case where there was more steam than might have been present 
had the flag not been involved. 
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Senator Ervin. My own personal reaction to that is that would be 
wise. Also I think that there ought to be some kind of . “an aiden 
stand the situation that the commander referred to a while ago. You 
may have a Navy detachment or a Marine detachment at a certan 
Pp lace where the “vy are too small to have any legal officer with them. 

At the same time there ought to be somethin 9 worked out in those 
kinds of situations where they could call on the Army, if the Army 
had a legally trained man available to go as an observer w th the Navy 
or the Marines, there ought to be smeathine worked out along that 
line where he could call on the Army for assistance in those kinds of 
cases. Or there was a small detachment of the Army and a large de 
tachment of the Navy, the same thing should apply. 

General Hickman. We will cert: ainly look into that, Senator, and 
see what we can do in that regard, sir. 

Senator Ervin. I can’t imagine a thing more baffling to an Ameri 

can boy—most of these boys are young fellows with very little ex- 
perience—than to go into court and not understand a word that is said 
and be tried. 

Senator FLanpers. Well, I haven’t any further questions to raise, 
Mr. Chairman. 

General Hickman. Mr. Chairman, I was not trying to foreclose any 
of my colleagues. 

Senator Ervin. I was going to make that suggestion. We are cer 
tainly indebted to General Hickman and to Mr. Le ‘igh for the very 
complete statements that have been given us, wer Colonel, if you have 
any observations that you would like to make about this, we would be 
glad to have them either on the record or off the record. 

Colonel Levir. No, sir; I have nothing to add to General Hickman’s 
statement. 

Senator FLanpers. And the Navy is hulldown on the horizon. 

Senator Ervin. Do you have anythi ing you would like to add? 

Mr. Esearn. Perh: aps being repetitious, I think there might be some 
confusion as to the role that an observer plays during a trial. He 
simply is an observer. 

He has no right to interpose any objection. He is just there to 


observe. He can’t interpose any plea on behalf of the aes for two 
reasons. 

Usually he is not qualified to practice in that country, and usually 
the second qualification is that he must be a national. So even though 
he were an attorney, he couldn’t act in a representative capacity before 
that court. 

His purpose is merely to observe. That is why I feel that an ob 
server doesn’t necessarily have to be an attorney, because he can’t 
protect the rights of the accused during the trial anyhow. 

Senator Ervin. He isa little more compe tent to tell, though, whether 
they are protected. Of course, I realize most of your Army and Navy 
officers to some extent are law trained. They are given a certain 
amount, 

Senator FLanpers. I am just thinking how I would feel if I had 
murdered somebody and I was in a court where everything was done 
in a foreign language, and I would rather have someone at my side 
observing, from whom I could get some comprehension of what was 
going on. I have tried to keep out of that situation to the best of my 
ability, but still it is possible for one to imagine that he is In it. 
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Gyeneral Hickman. Senator Flanders, we will certainly see that we 
have lawyers at all of these places as observers, and we will, unless it is 
impracticable. 

Senator Ervin. Lieutenant, do you have any observations that you 
would like to make? 

Lieutenant Crate. No, sir. 

Senator Ervin. Now, if any of you gentlemen have anything you 
would like to say off the record, we will certainly treat it inviolate. 

Senator FLanpers. We will have to follow through on the pro- 
cedure that was suggested, and I hope that a maximum amount of 
this can be made public, and I hope that the only reason for making 
some of it restrictive will be those which were suggested. I don’t 
remember that any of you gentlemen have suggested any other reason 
for restriction of this material. 

Senator Ervin. Gentlemen, we certainly appreciate you all coming 
down and the information and help you have been to us, and if you 
will just furnish us with those few tables at your convenience, there 
is no tremendous hurry because we will probably all be away from 
here next week, or at least Senator Flanders is going to be away next 
week, though I expect to be here, but most things will be running at 
low ebb around Capitol Hill next week, so if you get it to us by 
week after next, it will be fine. 

General Hickman. Speaking for all of us, sir, it has been a pleas- 
ure to be here. We have enjoyed it. 

Senator Ervin. Thank you, General. We have certainly enjoyed 
seeing you all, 

(Whereupon, at 4:20 p. m., the subcommittee adjourned.) 
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OPERATION OF ARTICLE VII, NATO STATUS OF 
FORCES TREATY 


TUESDAY, JUNE 21, 1955 


Unrrep States SENATE, 
SUBCOMMITTEE ON Review OPeraTION OF 
ArrIcLE VII or rue Status or Forces Treaty 
OF THE COMMITTEE ON ARMED SERVICES, 
Washington, D.C 

The subcommittee met, pursuant to notice, at 10 a. m. 
Senate Office Building. 

Present : Senators E rvin (presiding) and Flanders. 

Also present: T. Edward Braswell, Jr., of the committee staff. 

Senator Ervin. The subcommittee is glad today to be able to hear 
Col. Eugene Cole Pomeroy, of the De fenders of the American Con- 
stitution, who is accompanied by Brig. Gen. Merritt B. Curtis, retired. 

As Colonel Pomeroy may know, the subcommittee has received testi- 
mony from the Department of Defense in closed session on the 
operation of article VII of the Status of Forces Treaty. These hear- 
ings along with the comments of today will be published in the near 
future. The subcommittee understands Colonel Pomeroy is some- 
what critical of article VII and its operation. You may be assured 
that the subcommittee believes that constructive criticism is healthy 
for any program and we welcome the comments of Colonel Pomeroy. 

I might add that we will be glad to have any observations that 
General Curtis might care to make. 


, in room 212, 


STATEMENT OF EUGENE COLE POMEROY, REPRESENTING THE 
DEFENDERS OF THE AMERICAN CONSTITUTION, ACCOMPANIED 
BY BRIG. GEN. MERRITT B. CURTIS (RETIRED) 


Mr. Pomeroy. Thank you. 

Now, might I ask the Senators to clarify one specific point. I 
am told that this is an executive session. Therefore, is it similar to 
a grand jury proceeding, that is, I am not to speak or refer to— 

‘Senator Ervin. If I may interrupt, I would like to say that as far 
as we are concerned, I would be per tectly willing to have you, Colonel 
Pomeroy, say anything that you choose at this executive session. 

Mr. Pomeroy. I wish to have that clear because I do not intend 
to speak to the press or anyone, but I wanted to know if in my corre- 
spondence or any conversation—— 

Senator Ervin. If I may interrupt again, we have had the testimony 
of the Defense Department concerning specific cases, and the names 
of specific cases were taken in executive session because we felt like 
the specific names ought not to be disclosed. 
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Now, this subcommittee is to make a report giving the sum total 

f this subject, but as far as any * itement that either you or Gen- 
eral Curtis might desire to make before us, as far as We are con- 
erned, that would be perfectly all right. You are always free to 
do that. 

Mr. Pomeroy. And does that also include the questions that the 
Senators might ask ? 

Senator Ervin. As far as I am concerned— 

Senator FLanpers. Yes, as far as I am concerned, also. 

Senator Ervin. In other words, you are perfectly free to consider 
this an open hearing as far as anything that transpires between 
us here, you are free to make any statement you wish. 

Mr. Pomeroy. : ell, I had no idea or intention of making use of 
this investigation, but I just wanted to be sure. 

Senator Ervin. In other words, we wanted the evidence in execu- 
tive session, because we felt like the names of the individual soldiers 
and sailors and marines ought not to be disclosed. We are here and 
t is our purpose to make a report which we will give‘ to the com- 
mittee and which will give our opinion, or, r ather, our findings 
based on the evidence, without giving the names of the individuals 
concerned, and that is the only purpose of the executive session. 

Mr. Pomeroy. Thank you, sir. 

Now, do you wish to question me ? 

Senator Ervin. I also might add that the military people are some- 
\immes very hesitant about expressing opinions in open session, they 
are rather reluctant about it, and we feel that they would be more 
free in telling Senator Flanders and myself their views in executive 
session on such matters if they felt sure that they were not going to 
be divulged to the public. 

So you may just go ahead and make any statement you want. You 
proceed to make any statement you want to, and also General Curtis, 
ind then Senator Flanders and I might ask you some questions. 

Mr. Pomeroy. All right. 

Now, in the first place, the conduct of Richard Keefe and his friend, 
Scaletti, we feel has absolutely no bearing whatsoever in the case. 
We are very much opposed to having any section of the American 
public, the American people, denied their constitutional rights or their 
constitutional rights restricted. 

We feel that the Status of Forces Treaty, depriving American 
\rmed Forces in the NATO countries and Japan is absolutely uncon- 
stitutional, and that in order to make that treaty binding, a consti- 
tutional amendment would have to have been carried out. 

Whether the courts of the NATO countries are gentler in their 
handling of American armed services personnel who may be within 
their jurisdiction, or they are not, is not a matter that has any bearing 
on the case. 

There is today an American soldier who is in the shadow of the 
guillotine in France, which is different from England, and where the 
nnocence of the accused—the burden of proof of innocence is on the 
the accused, it is on the individual, that burden of proof of innocence 
of the accused, and he is deprived of a number of his constitutional 
rights under our Bill of Rights. 

We feel, therefore, that the Status of Forces Treaty, the seventh 
article in the Status of Forces Treaty, is vicious. We feel that every 











EA. 


ca hE 


ae ee 





ARTICLE VII, NATO STATUS OF FORCES TREATY 65 


member of the armed services is in the shadows of possible blackmail. 

Now, if you take an officer in the Air Force or an oflicer in the 
artillery, or in any branch of the service, for instance, in France, 
could be approached, and they could say to him, “Here is a set 
f charges that are going to be made against you. We are going t 
try you in our courts.” 

I am imagining this case, gentlemen, “We want certain information 
from you. “You are going to be charged. You have got to prove your 
innocence. We can spread these ch: arges in the press and so forth, 
and you have not § ae a chance; you won't have a leg to stand on.” 

That is the possible pressure that can be brought. I am not saying 
it has been brought, or I am not predicting that it will be brought, 
1 merely wish to emphasize that it can be brought. 

But the part of the treaty that arouses my resentment is that we 
select the men that we draft under a law. and properly so, and then 
order them to certain countries who invite them there for their own 
protection to come there, and we deprive them of their protection 
guaranteed every American citizen- 

Senator Fianprrs. May I interject a thought at that point ? 

Mr. Pomeroy. Yes, sir. 

Senator Fianpers. We have no business sending them there unless 
it is in our national interest to do so. 

Mr. Pomeroy. Senator, I agree with you 

Senator Franpers. So that the y are not there merely to protect that 
country but because we think, rightly or wrongly, we conceive that 
it is in our interest to send them there. 

[ just wanted to make that point, my own thinking clear. 

Mr. Pomeroy. Senator, I agree with you on that. That is a part 
of the problem. 

Senator FLAnpers. Yes. 

Mr. Pomeroy. It is a part of the situation, rather, but nevertheless 
they invite us to send our soldiers there, and it is because they appre- 
hend some peril to their nation that they have done that and they 
would not enter into any such agreement otherwise. 

I agree with you that, for instance. in World War I and World 
War IT we sent expeditionary forces to E urope, protecting ourselves 
as well as them, but the moment their protection entered into the pic- 
ture or entered into the question, then they invited our armed services 
for that reason. 

Now, international law for hundreds and hundreds of years has 
recognized the principle that when one nation invites the armed serv- 
ices and help of another nation, in order to avoid dual allegiance. 
they are immune from the jurisdiction of their civil and criminal 
courts. 

Senator Fianvers. Judge, when it comes to questions of law, I shall 
have to defer to you, because I am just a mechanic. 

Mr. Pomeroy. Well, that is supported by a library of decisions. 

Senator Ervin. Off the record. 

(Diseussion off the record.) 

Senator Fianpers. What is the present status of the Keefe case? 

Mr. Pomeroy. Our organization. The Defenders of the American 
Constitution—and may I say, by way of introducing that organiza- 
tion, that it is absolutely nonpartisan, nonsectarian, nonracial. We 
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are only interested in defending the Constitution of the United Stat es. 
Now, we felt. that there was an attack on the Constitution of the 
United States through the Status of Forces Treaty. We knew about 
Pvt. Richard Keefe through the newspaper accounts of his arrest, 
imprisonment, and trial and so forth. There was another man with 
him in that, and we knew that the French had tried and sentenced him. 
We could not proceed to sponsor those two soldiers without the 
authority of a member of their families. We could not get that 
information from the Department of Defense, so we did get it through 
the Times-Herald and we found that Keefe’s wife lived in nearby 
Maryland. 
We laid the facts before her and said that we were willing to make 
a test case of her husband if we had her authority, which she gave us. 
Then the late Colonel Coffman, United States Marine C orps, re- 
tired, a member of the District bar, asked for a writ of habeas corpus 


in the local District court and served the Secretary of Defense, the 


Secretary of the Army, and the Secretary of State. 
That was denied because the court held they did not have juris- 


diction. We appealed to the Appellate Division of the Federal court 


in Washington and they sustained the court of first instance. 

We then carried the case into the Supreme Court and they denied 
a writ of certiorari and also in the same decision they made it clear 
that they did not pass on the constitutional question we raised. 

That is about the picture of the case in as few words as I can 
put it. 

Senator FLanpers. Does that mean, Judge, that there is no means 
by which the constitutional points raised can be brought before the 
court ¢ 

Senator Ervin. I would not go so far as to say that, but I would 
think that it would be sort of difficult. 

Let me ask Colonel Pomeroy a question. On what specific ground 
did they put the lack of jurisdiction, was it on the ground that the 
parties respondents had no control over Keefe? 

Mr. Pomeroy. That the respondents did not have the physical 
control over Keefe. 

Senator Ervin. And therefore they could not comply with any 
order of the court and, therefore, were not subject to the order? 

Mr. Pomeroy. That is correct. But we have cases cited to the 
contrary. 

Senator Ervin. It is a fundamental principle of the law on habeas 
corpus that the writ will only lie against the person who has the phy- 
sical control of the person whose imprisonment is called into question, 
but that was putting it on a rather narrow ground. 

Mr. Pomeroy. But, Senator, we have cited cases where the physical 
custody of the individual was not in—he was not in the custody of 
the respondents. 

Senator Ervin. I might add also, for Senator Flanders, that the 
courts are particularly ‘reluctant to pass on constitutional questions 
if they can find any excuse for dodging it. 

General Curtis. May I saya word, Senator? 

Senator Ervin. Yes, sir. 

General Curtis. On the habeas corpus question, we contended that 
although the Secretary of Defense and the Secretary of the Army 
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did not have physical custody of Keefe at the time, that. technically 
he was still Bs the ¢ ‘ustody of the Army because because he h: ad never 
been discharged and he could not have been discharged until after 
he had served his sentence and was returned to Army custody, and 
that demand by the Secretary of State or a request to the Republic 
of France would produce the individual and therefore it was within 
the physic ‘al possibilities of legal process to get Keefe returned to 
the Army and produced, the body of him. 

Senator Ervin. In other words, your position was that they had 
the legal power to exercise control ? 

General Curtis. That is right. 

Senator Ervin. And therefore that in essence they had control ? 

General Curtis. That is right. 

Senator Ervin. Because, as I recall the Status of Forces Treaty, 
at least in the regulations issued under it, it provides that none of 
these men—that they would be surrendered to the American Govern- 
ment after they hi: id served their sentences under the foreign court. 

General Curtis. That is right, and of course, the Army is under an 
obligation to return him to the States when he had served his sentence 
and is returned to their custody. 

Senator Ervin. Just going back to the law again, I remember that 
I myself, on writs, when they tried to raise the constitutional question, 
I alw: ays pointed out that you never—that the court never passes on 
the constitutional question if they can avoid it and if they can decide 
it on some other principle, and I am frank to say that I hate to make 
this confession, but I am frank to say that I think the courts are some- 
times very astute in finding some pretext for dodging passing on the 
constitutional question. 

Proceed, Colonel. 

Mr. Pomeroy. I went over to France last November. I wanted to 
see Keefe himself. My information was that he was in a prison 
in Orleans. I went to the American E mbassy and was turned over by 
them to the United States military attachés. And I was advised that 
IT would have to go to Orleans and have an introduction to the Prefect 
of the province that Orleans is situated in and I would have to get 
that from the American Provost Marshal. 

I went to Orleans. I went to the American Provost Marshal. He 
said I would have to go to the headquarters of the United State mili- 
tary forces in Orleans for that purpose and I went there. 

I went to The Judge Advocate General and he turned me over 
to an Assistant Judge Advocate General who immediately called up 
a French official in Paris and made an appointment for me to see 
him. This official, he told me, and I cannot remember his name. had 
the authority to grant passes to the prison where Keefe was located. 
It was not, I was told, in Orleans but some other French town, the 
name I cannot remember at this moment. 

I went to Paris and I saw that gentleman and he in turn sent me 
back to the Ebbassy, he said, “You have got to get a letter from the 
Ambassador to me ‘asking me to give you a pass so you can go down 
to this town,” which was about a wie ay’s train travel from Paris, “and 
perhaps the American consul gener al will personally take you to the 
prison and then they will let you in. 

So I said to him—it was a very pleasant conversation, I said to him, 
“T will go to the Embassy and I will ask for a request by the Ambas- 
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sador to you. If I fail to get it, I will not go to this French town 
on the outside chance as I consider it to be and ask the American con- 
sul to take me to that prison to see Private Keefe.” 

I did e get the le ‘tter and the matter was dropped. I felt, Sena- 
tors, that I had been given a genuine runaround between the State 
Department and the Army and the French authorities. 

I wanted to know this: There was a statement that we got from the 

Defense Department here in Washington that Keefe and Scalati had 
sine daconfession. Now, I wanted to find out from Keefe what the 
circumstances were surrounding inducing him to confess, he and 
Sealati, because I know that in the practice of criminal law—although 
I have not practiced that, I have practiced in the first cousin to it, 
which is negligence practice—I knew that frequently an accused will 
be told by the authorities, “You are facing a very severe, very stiff 
sentence. If you sign a confession we will accept a plea to a lesser 
crime.” 

. wanted to know if that was an inducement offered to Keefe. He 
faced a possible life imprisonment and 5 years could have seemed a 
godsend to him under those circumstances. 

don’t know that that is so, Senators, but that is the purpose of 
my wanting to see Keefe. 

Now, at the same time that these ate were tried by the French 
court, a French policeman murdered a Negro soldier, an American 
soldier. He received 5 years only. Now, mind you, the French were 
trying a French citizen and he was found gulity. 

So I cannot feel that that was a light sentence in the eyes of the 
French courts on these young men, but whether it was light or whether 
it was heavy, it gets down to the fact that in our opinion it does not 
make any difference—they have no right to be turned over to the 
French and their constitutional rights withdrawn from them. 

Senator Fianpers. Just going back, although it is not really -perti- 
nent to the case, as I think you will agree, back to this question of the 
French policeman who killed a colored soldier, the question raises 
itself as to whether they would consider that he did it injudiciously 
but in the line of duty. 

Mr. Pomeroy. Evidently not, sir, or they would have acquitted him. 

Senator Franpers. That is, he should have been charged with mur- 
der outside the line of duty ? 

Mr. Pomeroy. I assume that is true, sir. 

Senator FLanpers. Well, of course, the circumstances have to be 
known before we can make a comparison. 

Mr. Pomeroy. I only bring that up, Senator Flanders, merely to 


point out that it had been said that the French were so lenient with our 
men. 


Senator FLranpers. Yes. 

Senator Ervin. Colonel, I am intrigued with the question Senator 
Flanders asked me a while ago, and I am going to ask it of you. 

Can you think of any practical way by which an American soldier 
or the family of an American soldier imprisoned in a foreign prison 
can raise the question of his rights under the Constitution, in view of 
the decision of the Court in the Keefe case? 

Mr. Pomeroy. On the grounds that the surrender of this American 


soldier or any American soldier to the jurisdiction of a foreign coun- 
try is unconstitutional ? 
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Senator Ervin. Well, I am not troubled with that point so much. 
The question I mean is, can you imagine a p rocedurs il situation by 
which you can raise that constitutional question here? In other words, 
in the light of the decision in the Keefe case, can you imagine any prac- 
Lices or procedures or manner in which you can gain access to the courts 
and require the courts to pass on this question of the constitutional 
rights? 

Mr. Pomeroy. I cannot answer that question, Senator. 

men: itor Ervin. Because if the *y take the yi ion, if the courts take 
the ee tion that as long as an Ame rican sen ‘is in the hands, that 

i the prison of a foreign country, that he is — of the powers of the 
Unite 1 States control, it would be impossible to raise the question, you 
could not raise the question until the expiration of the sentence, and 
then it would be moot. 

Mr. Pomeroy. Well, the only way I might answer that, and this is a 

sidewalk opinion, is that we could charge the Secretary of Defense 
with having violated the Constitution of the United States in the first 
instance by being responsible for surrendering him to the jurisdiction 
of the foreign court, an American soldier. 

Senator Ervin. It is a very difficult procedural situation. 

Mr. Pomeroy. I agree with you perfectly, but you asked me the 
question and that-is the only answer I can give you. 

Senator Fianpers. That goes back to ‘the ‘other question, but not 
heing a lawyer, I do not feel con ipetent to pass on it, although it is a 
very important question for any Member of the Senate, which is 
charged with the consideration of treaties. 

I sat behind Senator Ferguson in the last Congress and from time 
to time when these questions came up he would say to me that trea- 
ties—I cannot remember the exact words, but putting it in nonlegal 
language—he was stating that treaties superseded the Constitution 
where they conflict. 

Now, as a mechanic talking to lawyers, I would like to know what 
grounds there are for making that assertion—and if that is so, we 
better be pretty careful about treaties. 

Mr. Pomeroy. Well, I don’t like to answer that, when we have an 
authority on the law here. I am pointing to you, Senator. 

Senator Ervin. Well, my own personal opinion is that treaties do 
not supersede the Constitution of the United States. 

Mr. Pomeroy. Not as far as the domestic law is concerned. 

Senator FLianpers. I might say, as far as Senator Ferguson was 
concerned, he did not say that with satisfaction. He said it with great 
dissatisfaction, but that was his judgment. 

Senator Ervin. I will have to say this, though, that I think that 
treaties can supersede and do supersede the laws of individual States. 

General Curtis. No doubt about it. 

Senator FLanpers. Yes. 

Senator Ervin. However, I will have to concede the fact that there 
are sometimes loose expressions in court opinions that might afford 
color to Senator Ferguson’s statement. Judges are not always as care- 
ful in what they say as they should be. 

Mr. Pomeroy. This won’t be used against you, Senator 

Senator Franpers. Well, I feel a little bit better listening to you 
than I did listening to Senator Ferguson on that subject. 
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Mr. Pomeroy. Well, in this connection I do not like to see violated 
the protection thrown around the individual by our Bill of Rights 
and the Constitution, and there has been a gross violation, in my 
opinion. 

Senator Ervix. Your position is that the United States acquired 
the power to send these American soldiers and sailors and marines 
abroad under the Constitution of the United States, and it has no 
power by treaty or otherwise to deprive those soldiers, sailors, and 
marines of the fundamental rights that the Constitution of the United 
States gives the American citizen ? 

Mr. Pomeroy. Exactly. 

Senator Ervin. And that the Status of Forces Treaty is not only 
contrary to the Constitution of the United States but that it is also out 
of harmony with what has always been the international law on that 
subject ? 

Mr. Pomeroy. That is correct, sir. 

Senator FLanpers. It seems to me, Judge, as if in a way we were 
sitting as a court here. 

Senator Ervin. We are, in a sense. 

Senator FLanpers. In a sense; just in a sense. Off the record. 

(Discussion off the record.) 

Senator FLanpers. If you wish to put anything in the record, you 

‘an do so, even though you do not have it with you. 

Mr. Pomeroy. Thank you. If I can have a few days, I will try to 
get 2 few copies of this speech that General Curtis just reminded me 
about by Paul Harvey that was given before the DAR at their annual 
convention about April 19 of this year. 

Senator Ervin. Of course, concerning international law, any nation 
can refuse to be bound by internation: ul law—— 

Senator Fianpers. International law has no sanction. Ts that the 
situation ? 

Senator Ervin. The situation is it has no sanction against any na- 
tion which is powerful enough to disregard it. 

Mr. Pomeroy. I think that is putting it perfectly. 

Senator Ervin. And, of course, any nation itself—there is nothing 
to prevent the United States from making a treaty which if it wa 
otherwise within its constitutional powers, but was in iiatudinemt 
with international principles—I think we agree with that. 

Mr. Pomeroy. Senator, there was a very powerful move behind the 
so-called civilization for hundreds of years for security and immunity 
for their armed forces when on the invitation of another nation they 
were sent in there to their territories, and that was to prevent dual 
allegiance. 

Senator Ervry. Colonel, 1 would like to have any comments you 
might desire to make on this statement that was made by Attorney 
General Brownell in connection with the reservation, I think proposed 
by Senator Bric ‘ker, to the Status of Forces Treaty. 

Attorney General Brownell said or summed up the thing by saying 
that the Department of Justice made three conclusions, namely, the 
following: 


Our first conelusion is that the NATO Status of Forces Agreement violates no 
rule of international law. * * * 

Now our second conclusion is that the treaty affords to our forces abroad 
more immunity from local criminal jurisdiction than they would have in the 
absence of an agreement. 


a 


aise 


SR TGR, TE 





( 
4 
j 





ARTICLE VII, NATO STATUS OF FORCES TREATY 71 


Our third conclusion is that this treaty affords our forces abroad more immu 
nity than is afforded under the agreements which we think are directly com 
parable 

And our final conclusion is that the treaty gives to the members of our forces 
when they are to be tried in the courts of the receiving state adequate safeguards 
in accordance with civilized standards of justice. 

Mr. Pomeroy. Well, that last one, Senator, is a very broad claim. 
It means a comparison of the system of justice, in this ease between 
the French and ourselves, which goes right to the heart of our Bill 
of Rights. 

Senator Ervin. You have pointed out that the French system was 
based on a civil law 

Mr. Pomeroy. Yes. And I disagree with that. 

Senator ERVIN. Whic h does. not recognize the presumption of inno 
cence and on the contrary has the presumption of guilty, which must 
be proved by the American system. 

Mr. Pomeroy. That is the first. And, second, it is not limited to 
our Bill of Rights, which says that—well, it bars unusual and—I 
can’t remember the exact words 

Senator Ervin. Cruel and unusual punishment. 

Mr. Pomeroy. As, for instance, in a Moslem country, if a man 
steals an object of the value of an American dollar, the penalty is to 
cut off his right hand. 

Senator Fianpers. And there was a time in England when if : 
child, and this was in the 18th century, when if a child of eight él 
anything to the value of twopence, he could be hanged. 

Mr. Pomeroy. That is correct, and all those things had been ironed 
out in Anglo-Saxon jurisprudence. I am spe: aking of the countries 
where the Status of Forces Treaty is in effect. 

Senator Ervin. Now, Colonel, I hear the argument made by those 
who favor the Status of Forces Treaty that, of course, it is a two-w ay 
street and can be justified on the theory, could be justified as a matter 
of policy, on the theory that if large forces of foreign nations were 
stationed in the United States, Americans would resent very much 
having exclusive jurisdiction to try members of those armed forces 
for crimes under our law in their military courts rather than in our 
courts. 

Mr. Pomeroy. In the first place, God forbid we will ever have such 
a quantity of foreign soldiers on our shores. 

In the second place, those soldiers we are not interested in, as Amer- 
ican citizens, they are French or they are British or they are Moslem 
or they are Chinese or whatever they may be. 

Our laws can take care of ourselves and their laws can take care of 
them. They have no protection guaranteed to them under the Constitu- 
tion except that to any indiv idual who is not a soldier, although he is 
an alien, is protected by our Constitution. 

So I feel that does not have any bearing whatsoever on depriving 
Americans of their constitutional rights. 

Senator Ervin. Any more questions? 

Senator FLanpers. No. I have no more questions. I think you have 
stated your case quite plainly. 

As I understand it, your case is quite independent of whatever the 
record may be as to the numbers of soldiers tried in foreign courts 
and the offenses for which they were tried and the fairness or unfair- 
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ness of the native court procedures, and as to the sentences imposed, 
your case does not relate to those things at all? 

Mr. Pomeroy. No, sir. I have tried to make that clear. 

Senator Fianpers. I think that is clear in our minds. 

Mr. Pomeroy. Do you agree with me, General ? 

General Curtis. Yes, sir; I do. 

Mr. Pomeroy. He is our general counsel now. 

nator Ervin. Do you have anything further you would like to 
say ¢ 

Mr. Pomeroy. I do not think I can think of anything. If you have 
any que stions, Senator Flanders, or you 

Senator Ervry. General, would you like to add any comments? 

General Curtis. Only just a very few brief supplement: il remarks. 
It would be on the question of a remedy that might lie, since the courts 
have decided that a writ of habeas corpus does not lie, I agree, I do 
not see any way of taking the thing before the courts with the present 
precedent that has been laid down here by the Supreme: Court, I just 
do not see how you could make—how you have the grounds ‘for an 
action. 

Certainly, you could not attack the Secretary of Defense or the 
Secretary of the Army for having done what a treaty permits him 
to do. 

I would just like to say a few words about what you mentioned, the 
argument of Mr. Brownell on the Status of Forces Treaty. 

The first thing he said was that it did not violate any international 
law. Well, of course, as you have pointed out, Senator, countries dis- 
regard international law when it is to their own advantage or when 
they desire to disregard it, if they have the power to do so. 

I do not remember the second and third items there, but the fourth 
one, when he said that a soldier or serviceman or woman in the courts 
of another country is well protected or that he gets just as well pro- 
tected as if he is under our own law, he was thinking, I am sure, of 
the provision of the treaty which says that there must be a representa- 
tive of the commanding officer or commanding general present at the 
trial, 

But I do not see that that is any safeguard for the man, because 
the representative of the commanding general there would not have 
any authority to interfere with the French or other court. He could 
go back and report it to the commanding general, what had happened, 
but it might be too late to do any good. 

So, certainly, I don’t think that a man or woman who might be 
tried by a foreign court would have the rights and benefits conferred 
on him by the Constitution, on account of the liability of cruel and 
unusual punishment and on account of the differences in procedure 
which Colonel Pomeroy pointed out, and surely he is much better 
under our own laws. 

And when they say that the punishments are lighter, I am inclined 
to disagree with that because our own courts-martial bear down pretty 
heavily on our personnel who commit offenses in foreign countries, 
not only because of the criminal aspect of the matter, but of another 
aspect, which is that of maintaining friendly relations with the 
courts, and if they commit crimes which would be crimes against 
the laws of that country they stop it because they do not want— 


ARGS 


SE aise 


a 


ais 


i 
i 





ete 





ARTICLE VII, NATO STATUS OF FORCES TREATY 73 


they feel that they must maintain the dignity of the country and 
protect the occupied country from criminal acts of our personnel. 

Senator Ervin. Well, General, if I may ask a question. 

General Curtis. Yes, sir. 

Senator Ervin. Is there anything in the Status of Forces Treaty 
or any practice under it, as far as you know, which assures any 
American soldier or sailor or marine being tried in a foreign court 
the right to counsel ? 

Mr. Pomeroy. The right to what? 

Senator Ervry. The right to counsel. 

General Curtis. No, I do not know of any specific provision for 
that. 

The only provision I know of is that there must be a representative 
of the commanding officer there. 

Senator FLanpers. Well, I think we had one case- 

Mr. Pomeroy. He has a right to his own counsel, a French counsel. 

Senator Fianpers. Yes, sir. We had one case in which, it was 
brought to our attention, the accused had native counsel presumably 
well versed and capable in the laws of the country in which the 
alleged offense occurred, and he also had the observer from the military 
commander. 

Of course, the observer did not know the language, he could only 
observe and not listen. So—— 

Mr. Pomeroy. Excuse me. The treaty provides that an American 
in any of the NATO countries and Japan may have a native counsel 
and an interpreter. 

Senator Fianpers. Yes. And I presume that was the case here. 


Senator Ervin. Subsection 9 of article VII does provide that the 
accused shall be entitled : 


(a) To a prompt and speedy trial ; 

(b) To be informed, in advance of trial, of the specific charge or charges 
made against him; 

(c) To be confronted with the witnesses against him; 

(d) To have compulsory process for obtaining witnesses in his favor, if they 
are within the jurisdiction of the receiving State; 

(e) To have legal representation of his own choice for his defense or to have 
free or assisted legal representation under the conditions prevailing for the time 
being in the receiving State; 


(f) If he considers it necessary, to have the services of a competent interpreter ; 
and 


(g) To communicate with a representative of the Government of the sending 
State and, when the rules of the court permit, to have such a representative pres- 
ent at his trial. 

Now, this (e) seems to be an alternative provision, and it seems to 
promise something in part and then in another it seems to take that 
promise back, unless the state permits it, as I construe that, that is, he is 
to have legal representation of his own choice or to have free or assisted 
legal representation—oh, I see, that gives him the right to have legal 
counsel of his own choice or if he is unable to select one, then he is 
entitled to free and assisted legal counsel in the event, and only in the 
event, that the receiving state furnishes that. 

Mr. Pomeroy. Well, I don’t think—— 

Senator Ervin. And, of course, as you have pointed out, an inter- 
preter if necessary. 

Mr. Pomeroy. I am thinking of an alien that was tried in our courts 
a few years ago and of the complete protection given him under our 
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Bill of Rights, which was far greater an advantage to him than the 
French courts will grant to even their own citizens. 

But the whole point, I think, as Senator Flanders summed it up a 
few minutes ago, is that it does not make a hoot, even if they are more 
favorable or if they are more lenient or whatever it is, they have been 
unconstitutionally deprived of their American constitutional rights, 
which could only be done by an amendment to the Constitution. 

Senator Ervin. Off the record. 

(Discussion off the record.) 

Senator Ervin. The position of the Defenders of the American 
Constitution is that an American soldier who is forcibly transported 
abroad by his country is entitled to the basic guaranties of the Bull 
of Rights, and om at among these is the right to have these basic guaran- 
ties enforced in a court of his own nation, namely, a military court, 
and that his iad his constitutional rights, can be insisted on by him 
and should be safeguarded by his country, even though he might as 
an individual fare better and be punished less severely by a foreign 
court. And that the question of punishment is some thing immaterial 
to the all important question of the sanctity of his constitutional 
rights ? 

Mr. Pomeroy. That is right, sir. 

General Curtis. Might I add just a word ? 

I have spent a greater part of my life in the military service and, of 
course, I have the service point of view, and I think I reflect the think- 
ing of a great many of our people in the Armed Forces. 

When you said, Senator Flanders, that you had talked to some 
officers there in England and they seemed to be of the opinion that 
the thing was working satisfactorily in England—— 

Senator FLanpers. May I make just an added comment, which is 
that in a great majority of the cases the civil authorities released the 
men to the military authorities; but they were particular in such 
matters as infractions of the speed laws and the road laws, they do not 
want to relinquish those. 

Now, excuse me, I just wanted to make the report complete. 

General Curtis. Yes, sir. That just illustrates the point I was 
about to make, that there would be probably less dissatisfaction in 
England than any other place because of the fact that our systems of 
jurisprudence are so similar. 

Now, I have talked to a great many Army officers and others return- 
ing from France and I think most universally they have the feeling 
that the situation, as Senator Ervin said—that they are ordered to go 
to these countries, they have no choice in the matter, they go over there 
and they are subjected, if they do commit an offense, to the potential 
of these cruel and unusual punishme nts which are so different from 
our own system, and to be confined in a dirty French jail, for example, 
when they might prefer to be confined in one of our own dirty jails. 

So it is just a psye ‘hological effect, you might say, the morale effect of 
being subjected to a foreign law, that while it does not ex xactly terrify 
our forces, it does produce an unrest and a feeling of great dissatisfac- 
tion among our troops in such a country as France, whereas that might 
not be true of those serving in Engl: and. 

Mr. Pomeroy. May I make one final comment. I should like to draw 
attention to the fact that—and this is for our organization, the De- 
fenders of the American Constitution—we regard this peculiarly as 
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a2 nonpartisan question which we have sponsored, because the Status 
of Forces Treaty was negotiated during a Democratic administration 
under the former Secretary of State Dean Acheson, and its ratification 
was influenced by a Republican President and, therefore, we do not 
onsider any of these partisan elements. 

Senator Ervin. I might state, Colonel, in that connection, that the 
most refreshing experience in that respect I have had in the Senate 
has been serving on the Armed Services Committee. I have been 
struck by the fact that the members of the Armed Services Committee 
W hen they sit here do not consider themselves as Democrats or Repub- 
licans, that each one of them approaches all matters that come before 
the committee as Americans, and I have never been more forcibly 
struck by that fact than I have here in my service on the Armed 
Services Committee. 

Mr. Pomeroy. Well, you gentlemen know that. Weare strangers to 
you and wanted to impress that viewpoint on you of the De fenders of 
the American Constitution. 

Senator Ervin. Off the record. 

( Discussion off the record.) 

Senator Ervin. One other question. 1 just wonder if there is any 
possible procedural approach to this matter through the instrumen- 
tality of the Federal Declaratory Judgment Act. 

We have a declaratory judgment act in North Carolina which is 
construed very liberally; I know, in some jurisdictions the act is very 
liberally construed and in others it is very narrowly construed; in 
fact, it is so narrowly construed in some jurisdictions that it is of no 
advantage over the old procedure. 

I just wondered whether you have investigated the possibility of 
raising the constitutional question on behalf of the individual through 
the instrumentality of the Federal Declaratory Judgment Act. 

General Curtis. That is a possibility that we have not considered 
and I think it might be done—I mean, I think there is a possibility 
it might be done under that Federal Dec laratory Judgment Act. 

Mr. Pomeroy. We will look into that. 

Senator Ervin. It is always a terrible thing, to have a man raise in 
good faith the question of the constitutional rights and then to have 
the courts dodge passing bon the thing. 

Mr. Pomeroy. Well, I assure you gentlemen we raised that in good 
faith. Now, can I say off the record— 

Senator Ervin. Off the record. 

( Discussion off the record.) 

Senator Ervin. Gentlemen, we certainly appreciate your coming 
before us and giving us the benefit of your views. I know that your 
views on this subject are shared by some very thoughtful people. 

I have not myself considered—I mean, I have not had occasion to 
give any serious consideration to the questions of the constitutionality 
of the Status of Forces Treaty, and I am somewhat openminded on 
the subject and, of course, I think perhaps it is a little out of our 
jurisdiction, but it has been very interesting to me and very illumi- 
ni iting. 

I want to thank you for apper wing before us and giving us. the bene- 
fit of your views and, as Senator Flanders stated a moment ago, if 
there is any other data that you would like to file with us, it will be 
included in the record. 
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We would be glad to have that in the next few days because we want 
to start very soon working on our report to the full committee. 

Mr. Pomeroy. Thank you. And may I say to both of you, Sena- 
tors, we deeply appreciate the consideration and courtesy you have 
extended to me and to General Curtis. 

General Curtis. Thank you very much. 

(Whereupon at 11:15 a. m., the subcommittee adjourned.) 

(Additional statements for the record.) 


STATEMENT BY EUGENE COWLES POMEROY, SUGGESTED BY REMARKS 
BY SENATOR FLANDERS 


WasHIneTon, D. C., June 22, 1955. 

It seems obvious that the underlying motive of any country or countries 
entering into military alliance infers that both or all anticipate that some 
material advantage will accrue. However, no interest or advantage to the 
United States that may be expected, however attractive or alluring, can be 
obtained through any treaty that will deprive or in any way affect the consti- 
tutional rights given all Americans by the Constitution. No authority of our 
Government, either the Congress or the executive branches has such power. This 
is the hard fact that makes this Status of Forces Treaty, null and void as far 
as it affects the United States. 


LETTER FroM THE AMERICAN LEGION 


THE AMERICAN LEGION, 
WASHINGTON HEADQUARTERS, 
Washington, D. C., June 21, 1955. 
Hon. SAMUEL J. ERVIN, Jr., 
Chairman, Subcommittee on Status of Forces, 
Senate Armed Services Committee, 
Senate Office Building, Washington, D. C. 

DearR SENATOR Ervin: Referring to the hearings now being conducted by the 
Subcommittee on Status of Forces, Senate Armed Services Committee, I respect- 
fully request permission to submit the following on behalf of the national organi- 
zation of the American Legion. 

The NATO Status of Forces Agreement is a subject of vast import to members 
of our Armed Forces and to the American people as well. In recent months 
we have been exposed to a considerable amount of information, some factual, 
some fancy, but all relating to the operation of this agreement and its effect upon 
American servicemen. 

The question before us is one of whether members of the United States armed 
services are to be given the right of trial under American law or whether they 
are to be judged in the courts and under the laws of foreign nations. 

The American Legion’s interest in matters regarding constitutional rights 
dates back to the founding of our organization. The preamble to the constitu- 
tion of the American Legion, as chartered by the Congress, includes this pledge 
“To uphold and defend the Constitution of the United States of America.” The 
American Legion, an organization composed of veterans who have fought under 
arms to protect this American heritage, believes the Status of Forces Agreement 
abridges the constitutional rights of our servicemen and, therefore, should be 
repealed. 

Enclosed please find copy of resolution No. 20, adopted at the May 4-6, 1955, 
meeting of the executive committee of the American Legion on this subject 
matter. 

Recently, emotionalism has run rampant over the two highly publicized Pri- 
vates Keefe and Scaletti cases in France. There are those among our ranks 
who oppose the Status of Forces Agreement by citing the “unfair sentences” as 
the injustice in the case. The crimes have been termed a mere “prank” on one 
hand and a “serious offense” on the other. 

The length of the sentences and the seriousness of the crimes are not, we 
believe, the important issues in the case. Foreign jurisdiction of American 
servicemen is the real issue which involves an age-old American principle. 
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We are informed that these 2 men, Keefe and Scaletti, and 56 other Americans 
serving in foreign jails, were denied their constitutional rights in foreign courts. 
They were not guaranteed the right of public trial, nor were they guaranteed 
the right of trial by jury, at least so far as we have been able to find out, and 
they had no assurance against cruel or unusual punishment before or after trial. 
They had no protection against excessive bail. In short, they were denied the 
rights for which they were serving and which this Nation has fought to protect. 

Since 1945 the free nations of the world have been endeavoring to unite in 
their opposition to the threat of international communism. To do this, it has 
been necessary to enter mutual security pacts and other measures designed to 
create unity and strength. Although this has been a mutually desirable objective 
and even though the benefits of peace would be shared equally by our allies we 
Americans tend to overlook our position in this struggle for freedom. While 
we cannot dictate terms to our allies, we must make it clear to them that the 
presence of American servicemen in allied countries is not a selfish American 
maneuver to protect our shores, but rather a mutually beneficial arrangement to 
protect all free countries involved. As such, American servicemen should not be 
regarded as “vacationing tourists” but rather as members of a force trained 
and ready to protect their people from any invading horde. It should not be 
necessary for our servicemen to forfeit their constitutional rights to serve as the 
free world’s first line of defense. 

In the United States it is often said that “ignorance of the law is no excuse.” 
While this is a fair philosophy in this country, it should not place our service 
personnel at the mercy of foreign courts for infractions of their laws, whether 
major or minor. The average American soldier is drafted into service against 
his will and sent to a foreign nation without his consent. He should not, 
therefore, be placed at the mercy of foreign courts, regardless of how fair their 
decisions might be. 

In requesting that the Status of Forces Agreement be repealed, the American 
Legion urges that it be made reciprocal, granting Allied troops in the United 
States the right of trial by their courts. 

I respectfully request that this letter be incorporated in the record of the 
hearings on this matter. 

Thanking you for your courtesy and consideration, I am 

Sincerely yours, 


Mites D. KENNEpy, Director. 


NATIONAL EXECUTIVE COMMITTEE OF THE AMERICAN LEGION MEETING HELD 
May 4-6, 1955 


RESOLUTION NO. 20 


Committee: National Security Commission. 
Subject: Protest subjecting Armed Forces of United States to trials in courts of 
foreign countries. 

Whereas the Senate of the United States on July 15, 1953, ratified a treaty 
agreement between the countries comprising the North Atlantic Treaty Orzani- 
zation whereby members of the Armed Forces of the United States stationed 
in any of the treaty countries should be subjected to trial by the courts of those 
countries for any criminal offenses alleged to have been committed by them 
in these countries and, if convicted, to be punished as provided by the laws 
of those foreign countries and, where so provided, to serve sentence in prisons 
of such countries ; and 

Whereas the Senate of the United States on September 29, 1953, ratified the 
peace treaty with Japan which provides, among other things that members of 
the Armed Forces of the United States stationed in Japan should be subjected 
to trial by Japanese courts for any criminal offenses alleged to have been com- 
mitted by them in Japan and, if convicted, to be punished as provided by Japa- 
nese laws and, where so provided, to serve sentences in Japanese prisons; and 

Whereas the concepts of freedom and liberty for the individual human being in 
some of these foreign countries differ basically with our American ideas in that 
here in the United States a person is considered innocent until proven guilty ; and 

Whereas the prisons in many of these foreign countries are nothing more than 
mere dungeons and prisoners are subject to neglectful if not outright cruel and 
inhuman treatment; and 

Whereas many members of the Armed Forces of the United States are serving 
in these foreign countries, having had no personal choice as to whether or not 
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they wanted to serve outside the continental limits of the United States, but 
doing so only by obedience to superior orders in loyalty to our country; and 
Whereas if the “military personnel of other nations stationed in the United 
States or its possessions, who violate our laws, be accorded the same treatment 
as we recommend for our military personnel in foreign countries”; and 
Whereas it is evident that many nationals of some of these foreign countries 
ure apparently prejudiced against Americans generally and specifically against 
those who are serving as members of the Armed Forces of the United States 
and stationed in those countries: Now be it therefore 
Resolved by the national executive committee of the American Legion in 
regular meeting duly assembled, in Indianapolis, Ind., May 4, 5, 6, 1955, That 
the Senate of the United States and all officers and departments of the Govern- 
ment of the United States responsible for the making, amending, and revising 
of treaties, be solemnly and energetically urged to cause the treaties mentioned 
in this resolution and all similar treaties to be modified to the extent that any 
and all members of the Armed Forces of the United States stationed in foreign 
countries and charged with crimes, of whatever nature, committed in these 
countries may be subjected to trial only by the military tribunals of the Armed 
Forces of the United States and, upon conviction, be meted out punishment by 
such military tribunals in accordance wtih the principles and procedures 
-uaranteed by the Constitution of the United States; and be it further 
Resolved, That the resolution be referred to the national legislative director 
at Washington for immediate action and report to the next meeting of the 
National Legislative Commission as to that action. 


LETTER FROM DEPARTMENT OF DEFENSI 


DEePARTMENT OF DEFENSE, 
OFFICE OF GENERAL COUNSEL, 
Washington 25, D. C., June 30, 1955. 
. SAMUEL J. Ervin, Jr., 
United States Senate. 

Dear SENATOR Ervin: Since the hearings of last March at which representa- 
tives of the Department of Defense testified on the Status of Forces Agreement, 
it has occurred to us that it would be appropriate to furnish for inclusion in the 
record some additional information concerning the prison conditions under 
which the 58 American servicemen imprisoned as of February 10, 1955, are 
serving their sentences. 

In France, where 6 of the 58 above-mentioned servicemen were confined, 
Army officers are permitted to see them as often as desired, and American chap- 
lains and priests as well as French priests have visited United States personnel 
on numerous occasions. Upon proper request to the French Penitentiary Admin- 
istration in Paris, permission to visit prisoners is granted to members and 
friends of their families, United States consular officials, and other persons 
vouched for by such officials. The conditions under which American soldiers 
are confined are similar to those in a number of jails in the United States. They 
work on paid jobs voluntarily selected; they have adequate medical and dental 
care; and they attend religious services at prison chapels. Their recreational 
facilities include games, classes, motion pictures, and the use of library facilities 
which include English books and periodicals. 

In Japan, American military personnel (42 of the 58 above-mentioned) are 
confined in Fuchu prison, a prison designated to house all American military 
prisoners. At least once a month official representatives of the United States 
visit the prisoners to determine and report on conditions of confinement as well 
as matters of personal health and welfare. Army officers, including chaplains, 
regularly visit the prisoners and have experienced no difficulty whatsoever in 
receiving permission to do so, American prisoners are given preferential treat- 
ment over Japanese prisoners, particularly with regard to type of food pro- 
vided. Japanese prison authorities supply American prisoners with adequate 
prison clothing and other items of comfort including cots, mattresses, and 
blankets. United States personnel confined in Fuchu prison may correspond 
with their families and receive packages from them, and during certain periods 


in the evening United States prisoners are permitted to listen to American 
broadcasts. 





or 
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In Great Britain, Canada, and Italy where the remaining number of Amer- 
ican servicemen (10 of the 58 above mentioned) are imprisoned, they are 
accorded treatment, including rights, privileges, and protections, similar to 
those afforded American personnel confined in United States military facilities 
insofar as practicable and subject to the laws and regulations of those countries, 
In accordance with a Department of Defense regulation, United States military 
officers are required to visit such prisoners periodically, and to date the Depart- 
ment of Defense has received no information which would indicate that their 
conditions of confinement are other than satisfactory. 

We note that Mr. Pomeroy, representing the Defenders of the American Con- 
stitution, has testified in executive session before the subcommittee investigating 
article VII of the Status of Forces Agreement. From reading the publications 
of the Defenders of the American Constitution, we are familiar with Mr. Pome- 
roy’s complaint that the American authorities in France did not cooperate 
with him in his attempt to visit Privates Keefe and Scaletti in 1954. Since it 
is possible that Mr. Pomeroy may have reiterated this complaint during his 
testimony in executive session, I think it may not be inappropriate for the 
Department of Defense to furnish an account of his contacts with United States 
authorities in France in connection with his application for permission to visit 
Privates Keefe and Scaletti. 

In a memorandum prepared by Headquarters, Communications Zone, Orleans, 
France, it is stated that Mr. Pomeroy visited that headquarters on November 
2, 1954, at which time he stated that he was an attorney practicing in Wash- 
ington, D. C., and that he was on a visit to Europe and, among other things 
wanted to see Privates Keefe and Scaletti. Mr. Pomeroy was informed that 
he could obtain admission to the prisoners by applying to either the prison 
director or to the Ministry of Justice Penitentiary Bureau in Paris. He was 
further advised that the prison director would probably refer him to the Bureau, 
and in order to save him time, he might visit that office first. He was also 
informed that past experience in these matters had shown that the Bureau 
would not grant authority to visit prisoners unless he was sponsored by the 
United States Government, and although Headquarters, Communication Zone, 
could arrange an appointment for him, it could not sponsor his visit unless he 
disc!osed the reason for his proposed visit. He stated that he did not wish to 
disclose his reasons, but would appreciate an appointment with the Bureau. 
The appointment was arranged, and on November 15, 1954, Mr. Pomeroy visited 
Mr. Cannat, Assistant Director, French Penitentiary Administration. It is 
reported that Mr. Pomeroy did not state the reason for his visit to Mr. Cannat, 
but intimated that he had official connections with the United States Govern- 
ment. It is reported further that Mr. Cannat, after investigating, and finding 
no official connection between Mr. Pomeroy and the United States Embassy, 
informed Mr. Pomeroy that since he could present no official notice, his request 
would have to be denied. 

If we can be of further assistance to the committee, I trust you will call 
upon us. 

Sincerely yours, 
Monroe LEIGH, 
Assistant General Counsel, International Affairs. 



























































































































